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CURRENT TOPICS. 





It has been an oft-repeated saying, that for 
every vacant position there are a hundred ap- 
plicants ; and the contest for the vacancy to be 
caused by Judge McCrary’s retirement, bids 
fair to be true to this truism, if we are to 
take the showing of the past week as a basis. 
Another Minnesota man, in the person of ex- 
Senator Windom, has been mentioned. Judge 
Love, of Iowa, through some agency, had 
his name made public, but his friends were 
promptly notified that ‘‘no Democrat need 
apply.”’ Judge Dundee, of Nebraska, has 
had the pleasure of seeing his name in print, 
in the same connection, but there seems to be 
that lack of magnetism about the proposition 
that is requisite to success. We understand 
that neither of the Missouri district judges care 
for the position. But by far the most serious 
suggestion comes from Kansas. Judge Brewer 
has been ‘‘trotted out’’ as a candidate, with 
the indorsement of leading Kansas men. 
Judge Brewer required no such indorsement. 
He is a man who, as one of the judges of the 
Supreme Court of Kansas, has acquired a 
national reputation. No one could have 
perused the opinions which he has delivered 
during his term of service, without becoming 
deeply impressed that one possessing a ripe 
judicial mind, and ability of no mean order, 
was responsible for them. He, by all means, 
is entitled to his share of the respect with 
which the judgment of the highest court of 
Kansas has been entertained. The experience 
which he has gained certainly qualifies him 
for the vacart place; and, onthe whole, we 
are of opinion that no better selection could 
be made. Itis true that Senator McMillan 
has had a large experience on the bench, hav- 
ing been Chief Justice of Minnesota for 
years ; but his entry into politics creates the 
impression that his would be a political ap- 
pointment, which is by all means objectiona- 
ble. Between him and Judge Brewer, we 
deem the latter to be more available; and as 
the former is said to have no intense desire to 
take the position, we see no reason why the 
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thumbscrew should be applied to force him to 
take it, when we have others equally compe- 
tent, to say the least, to assume its duties. 


Oe 


It is gratifying to learn that the resignation 
of Judge McCrary has brought about one 
good result, and may be the cause of another. 
We observe that Representative Broadhead 
of Missouri has introduced in Congress a bill 
for the division of the eighth circuit into two 
circuits. The bill contemplates a division 
that Missouri, Iowa, Minnesota and Arkansas 
shall form one circuit, and Colorada, Nebras- 
ka and Kansas another. We are at a loss to 
conceive upon what basis this division is de- 
manded. Two ends should be sought in the 
creation of circuits: (1) That there should 
be as equal a distribution of population as 
possible; (2) that, while this end should be 
the primary one, the circuit should not be too 
large in point of territory, so that the duties 
of the judges become too onerous. In our 
opinion, there should be a thorough change 
in the circuits. They have become altogether 
too unequal. In little New England, Judge 
Lowell’s circuit embraces but 3,000,000 of 
population ; his duties take him from Provi- 
dence, R. I., to Portland, Me., between which 
points there is only eight to nine hours travel. 
Judge McCrary’s duties found him one day 
near the British American boundary; next 
day speeding almost to Louisiana, and then 
over to the Rocky Mountains. This circuit, 
to say nothing of its extensiveness, com- 
prise States claiming over 7,000,000 of peo- 
ple. There can certainly be no ground for 
opposition to the project for division. But 
is the plan of Representative Broadhead pro- 
per? We think not. It would create one 
circuit comprising four States, with five and 
one-half millions of people, and another of 
three States with !ess than one-third of that 
number of population. His plan would not 
remove the objectionable distance from North 
to Soath. It would still compel the judge of 
the Eastern circuit to transact an undue pro- 
portion of the nation’s business. We would 
favor a different division. Let Arkansas be 
placed in some Southern circuit. Let Minne- 
sota, Iowa and Nebraska form one of the new 
circuits, and Missouri, Kansas and Colorado, 
the other. This division would avoid all ob- 
jections, on the basis of unequal distribution 
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of population. It would be more convenient 
to the judges. We are curious to know upon 
what basis Representative Broadhead’s calcu- 
culations are made. 





An important decision upon the construction 
of the Removal Act of 1875, and the Four- 
teenth Amendment was recently rendered by 
the Circuit Court for the Middle District of 
Alabama, in State v. Woolfe. This was a 
suit between the State and a citizen thereof, 
and he contended that since the judicial power 
of the Federal courts extended to controversies 
between States and their citizens, he was enti- 
tled to removal of the cause. He also claimed 
that the Fourteenth Amendment was violated 
in that he was denied ‘‘the equal protection 
of the laws’’ by the State, on the ground that 
there can be no equality of position before 
the courts of the State as between the State 
and a citizen. The court held that the re- 
moval of a cause is authorized only when ex- 
pressly provided for by law; that cases like 
this have been overlooked by Congress, the 
act of 1875 not warranting a removal of this 
cause; and that no rights of the defendant 
under the fuurteenth amendment were vio- 
lated. 





We have before us two lengthy opinions 
upon important questions of constitutional 
law, from the Supreme Courts of Wisconsin 
and Kansas. The former, Donnelly v. Deck- 
er, involves the constitutionality of drainage 
laws. The one in question provided that priv- 
ate lands might be taken for the purposes of 
drainage, to promute the public health, and 
directed the levy of assessments upon the 
owners of the lands benefitted by the drain- 
age. It is important to notice that the court 
held that if the law was intended to confer 
upon the townships, the right of eminent do- 
main, it was unconstitutional in that it pro- 
vided for no mode of compensating the own- 
ers of land taken, and authorized taxation 
which was not uniform, because the expense 
for a public improvement should be borne by 
the township at large; but upheld the law as 
an exercise of that police power, which is in- 
herent in every sovereignity, to enact laws to 
promote the public health. The latter up- 
holds the ‘‘occupation tax’’ laws as constitu- 
tional, and as no violation of the constitution- 
al inhibition against the enactment of laws 





which do not provide for an uniform rate of 
taxation. Say the court in its official sylla- 
bus in City of Newton v. Atchison: 


1. In the absence of any inhibition, express or im- 
plied, in the constitution, a legislature has power, eith- 
er directly to levy and collect license taxes on any 
business or occupation, or to delegate like authority 
to a municipal corporation. 

2. In the constitution of this State there is no such 
inhibition express or implied. Section1, of article 11, 
applies exclusively to taxation of property, and does 
not refer to license taxes, neither does it impliedly 
prohibit the collection of such taxes. 

3. Section 3 of Chap. 40, Laws of 1881, gives express 
authority to cities of the second class to levy and col- 
lect lieense taxes. 

4. While it may be conceded that in the organiza- 
tion of cities, some restriction should be imposed on 
their power of taxation, assessment, etc., so as to 
prevent the abuse of such power, yet what restrictions 
there shall be is a matter for the legislature to deter- 
mine; and if any have been imposed, the courts may 
not interfere, on the ground that such restrictions do 
not seem adequate. And held, further, that in the 
organization of cities of the second class there are suf- 
ticient restrictions to uphold the grant of power tolevy 
and collect license taxes. 

5. It is no objection to the validity of a license tax, 
that, instead of being a fixed sum, it is graduated by 
some standard, provided such standard is reasonably 
fair and just. 

6. That a tax which is in terms a license tax upon 
merchants, is graduated by the average amount,of 
stock, andis thus proportioned in the same manner as 
the ordinary tax, does not change its character or 
transform it from a license to a property tax, or make 
it, inany illegal sense, double taxation. 


_ 





As an illustration of the manner in which 
legislation, which is enacted to satisfy the de- 
mands of justice, where the common law af- 
fords no remedy, often fails to cover the entire 
ground contemplated by its advocates, the 
recent decision by Chitty, J., in Bulmer v. 
Bulmer, is an apt one. The executor of the 
deceased, who had been killed by the negli- 
gence of a railway company, brought suit 
under Lord Campbell’s Act and obtained a 
compromise. The question arose as to how 
the money received should be distributed, the 
statute providing merely that the money 
should be distributed to those of the next of 
kin, and in such proportions as the jury 
should direct. The court held that they 
would assume the functions of a jury, and 
ordered the executor to distribute the fund 
in a manner prescribed, presuming that a 
jury would have made the same direction. 
But here all parties were before the court 
and consented to the method adopted. Here 
is an opportunity for amendatory legislation 
in all the States. 
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TWICE IN JEOPARDY. 





I. 

‘**It is the universal maxim of the common 
law of England,’ says Blackstone, ‘‘that no 
man is to be brought into jeopardy of his 
life more than once for the same offense.’’ 1 
This ‘‘ancient and well-established principle 
of the common law’”’ is a part of that ‘‘uni- 
versal law of reason, justice and conscience,”’ 
which reaches its culmination in our national 
Constitution, which provides that no one 
shall be twice put in jeopardy of life or limb, 
and all court decisions must conform accord- 
ingly or be unconstitutional.2 Former jeopar- 
dy 1s a complete defense,® and being in jeopar- 
dy of an included offense on an indictment for 
the included offense only, constitutes such a 
jeopardy as is a bar to a prosecution on an 
indictment for the greater crime.* In this 
article, upon a subject including so many in- 
teresting questions, we shall, of necessity, be 
limited to the discussion of one only, which 
shall be—When does the jeopardy contempla- 
ted by the Constitution attach? We regard 
it as a very important part of the subject to 
discuss. The fact exists that no one can be 
in jeopardy of life or limb twice for the same 
offense; yet it is very important to know 
just when the jeopardy has attached, so as to 
take advantage of, and be within that pro- 
vision of our Constitution, which is the out- 
growth of the ‘‘universal law of reason, justice 
and conscience.’’ 

In a general way, jeopardy attaches when 
the cause is ripe for trial; the trial actually 
entered upon, and not before that time. 5 
There are many different expressions by 


14 Black. Com. 335. 

2 State v. Norvell, 2 Yerg. 24; Mount v. State, 14 
Ohio, 295; United States v. Keen, 1 McLean, 492; 
State v. Benham, 7 Conn. 414. 

84 Black. Com. 335; Constitution of United Scates; 
Rex v. Emden, 9 East, 487; Heikes v. Common- 
wealth, 26 Pa. St. 513. 

4 State v. Murray, 55 Iowa, 530; Jones v. State, 1 L. 
& E. Rep. 174; State v. Buzzell, 58 N. H. 257; State 
v. Wiles, 4 N. W. Rep. 615; State v. Snyder, 50 N. 
H. 150; Hickey v. State, 23 Ind. 21; State v. Lewis, 2 
Hawks. 98; People v. Smith, 57 Barb. 46; State v. In- 
glis, 2 Hayw. 4; Commonwealth v. Bosworth, 113 
Mass. 200; State v. Smith, 43 Vi. 324; Jackson v. 
State, 14 Ind. 327; Hamiiton v. State, 36 Ind. 280; 
Roberts v. State, 14 Ga.8; Commonwealth v. Shel- 
don, 6 Dane. Ab. 731; Commonwealth v. Squire, 1 
Met. 265. 

5 Sanders v. State, & Ind. 318; s.c., reported in 
full in 16 Cent. L. J. 476; Veach v. State, 60 Ind. 291. 





which the courts of last resort sustain the 
foregoing statement, differing in words only ; 
the effect being the same. Thus, jeopardy 
attaches whenever the jury has been sworn 
to try the cause; when the accused has 
pleaded to the indictment, and the jury sworn 
to try the cause ;7 when the case is submitted 
to the jury; and the case is submitted when 
the prisoner is arraigned, the plea entered 
and the jury sworn;® but jeopardy does not 
attach where the plea is one forced from the 
defendant by fear. In Sanders v. State,® the 
defendant was arraigned to answer the charge 
of murder in the first degree, and at that 
time the court-room was filled with an excited 
populace, who had declared that if the de- 
fendant pleaded not guilty, and proceeded to 
trial, that mob law would prevail and the 
prisoner be dealt with accordingly. From 
the fear of violence the plea of guilty was 
entered, and the court in the cause says that 
a plea thus forced from the defendant is not 
such a one as will admit of the attaching 
of jeopardy. Justice Dillon, in State v. 
Redman,’ says: ‘‘In general, it may be 
said that jeopardy begins when a trial jury, 
upon a sufficient indictment, in a court 
of competent jurisdiction, has been sworn to 
try the cause.“ The rule is that when an ac- 
cused is put to trial upon a valid indictment, 
and all the preliminary steps essential to the 
validity of the trial have been taken, the jeop- 
ardy attaches from the moment the trial is 
begun ; and the trial is considered commenced 
at the time the jury is impaneled ; and one 
is in jeopardy when he is put upon trial be- 
fore a court of competent jurisdiction, upon 
an indictment or information, which is so 
far valid as to be sufficient to sustain a con- 


6 Kingen v. State, 46 Ind. 132. 

7 Morgan v. State, 13 Ind. 215; State v. Redman, 17 
Iowa, 329; State v. Walker, 26 Ind. 346; People v. 
Webb, 38 Cal. 467; Gorgan v. State, 44 Ala. 9; Bell v. 
State, 44 Ala. 398; Commonwealth v. Cook. 6S. & R. 
577; State v. McKee, 1 Bailey, 651; Weinzorphflin v. 
State, 7 Blackf. 186; Cobia v. State, 16 Ala. 781; Mc- 
Fadden v. Commonwealtn, 11 Harris (Pa.), 12; Spier’s 
Case, 1 Dever, 491. 

8 Newson vy. State, 2 Kelley, 60. 

9 85 Ind. 318; s. c., 16 Cent. L. J. 476. 

10 17 Iowa, 329. 

11 Bish. on Crim. Law, sec. 659; 2 Lead. Crim. Cas., 
358. 
12 Maden v. Emmons, 83 Ind. 331, decided in 1882; 
Jay v. State, 14 Ind. 139; Kingen v. State, 46 Ind. 132; 
State v. Walker, 26 Ind. 346; Brinkman v. State, 57 
Ind. 76; Weaver v. State, 83 Ind. 289; Harris’ Crim. 
Law, p. 311; Morgan v. State, 13 Ind. 215. 
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viction, and the jury have been charged with 
his deliverance.1* The charging of the jury 
here regarded is similar to the State’s state- 
ment to the jury of its cause of action, as it 
takes place immediately after the jury are 
sworn, and after an old form it is an address 
to the jury, as follows: ‘‘Gentlemen of the 
jury, look upon the prisoner and hearken to 
his charge; he stands indicted by the name 
of AB, late of the parish of, etc., laborer, 
for that he (reading the indictment.) Upon 
this indictment he hath been arraigned; upon 
his arraignment he hath pleaded not guilty ; 
your charge, therefore, is to inquire whether 
he be guilty or not guilty, and hearken to the 
evidence.’"4* In the case of Newson v. 
State,}5 the court says that, ‘‘What we un- 
derstand by charging the jury with the case, 
or, submitting the case in charge to the jury,’’ 
is, ‘‘that they are thus charged to make in- 
quiry into truth of a fact alleged on one side 
and denied on the other, and all things being 
ready for the trial, the clerk concludes his 
charge to the jury with the words, ‘hear your 
evidence.’ In the judgment of this court, 
when a case is given in charge to a jury in 
England, it is submitted to a jury in Geor- 


If jeopardy attaches fora moment only, 
and there occurs a lapse in proceedings, it is 
sufficient to put the accueed within the provi- 
sion of the Constitution, and his right to de- 
mand his discharge is ripe.1® 

Whenever jeopardy attaches the defendant 
is entitled to a verdict,!’ and it will be a vio- 
lation of his rights if the jury be discharged 
unnecessarily ;15 or, if by withdrawing a 
juryman, the State thus stops the hearing ; 1° 


13 Commonwealth v. Cook, 6S. & R. 586; Wright v. 
State, 5 Ind. 292; State v. Norvell, 2 Yerg. 24; 
State v. Ned, 7 Port. 217; State v. Ephraim, 2 Dev. & 
Bat. 162; Price v. State, 19 Ohio, 423. 

14 1 Whart. on Crim. Law, sec. 590. 

15 1 Kelley, 60. 

16 1 Bish. on Crim. Law, sec. 1018; Morgan v. State, 
18 Ind. 215; Wright v. State, 7 Ind. 324. 

17 Kingen v. State, 46 Ind. 132. 

18 State v. Kreps,8 Ala. 951; State v. Davis, 4 Blackf. 
845: State v. I. S.S., 1 Tyler, 178; Commonwealth 
v. Goodenough, Thatcher’s Crim. Cas. 132; United 
States v. Shoemaker, 2 McLean, 114; Reynolds v. 
State, 3 Kelley, 583; Harker v. State, 8 Blackf. 540; 
People v. Barrett, 2 Caines, 304; Commonwealth v. 
Tuck, 20 Pick. 356; Grable v. State, 2 Greene (Ia.), 
559. 
19 Knock v. People, 2 Parker, C. C. 676. 





or, by the entering of a nolle prosequi by the 
State.?° 

But there is a holding, that is very respect- 
ably supported, to the effect that jeopardy 
does not attach until verdict is rendered ; 24 
yet, in view of the weight of general author- 
ity, such conclusions are reached by inter- 
preting the word jeopardy to mean tried; but 
‘there is a wide difference,’’ says Justice 
Duncan, ‘‘between a verdict given and the 
jeopardy of a verdict. Hazard, peril, dan- 
ger, jeopardy of a verdict, can not mean a 
verdict given.’ 22. ‘‘Twice put in jeopardy 
and twice put on trial,’’ says Chief Justice 
Taylor, in Spier’s Case,7* ‘‘convey to the 
mind several and distinct meanings, for 
we can readily understand how a person 
has been in jeopardy, upon whose case the 
jury have not passed. The danger and peril 
of a verdict do not relate to a verdict given. 
When the jury are impaneled upon the trial of 
a person charged with a capital offense, and 
the indictment is not defective, his life is in 
peril, or jeopardy, and continues so through- 
out the trial.’’ 

In Maden v. Emmons,”* the defendant was 
indicted for larceny; the indictment was val- 
id; he had been duly arraigned and pleaded 
not guilty; a jury was called and sworn; the 
evidence and argument heard and the charge 
of the court delivered.“ The jury retired for 
deliberation and remained in consultation for 
five hours; at ten o’clock of the night of their 
retirement, they discovered that one of their 
number was not aresident of the county, 
whereupon they came into the court room in 
the absence of the judge and of the defend- 
ant, and also of the attorneys for the prose- 
cution and defense, asked advice of the clerk 
of the court, and after receiving it, dispersed 


20 State v. Kreps, 8 Ala. 951; State v. Davis, 4 
Blackf. 346.. But, contra, see State v. Champeau, 52 
Vt. 318; s. c., U. 8. Digest (1881), p. 215. 

21 Commonwealth v. Olds, 5 Litt. 137; People v. 
Westchester, 1 Parker, C. C. 659; United States v. 
Perez, 9 Wheat. 579; United States v. Gibert, 2 
Sumner, 19; State v. Moore, 1 Walker (Miss.), 134; 
Swindel v. State, 32 Tex. 102; O’Brian v. Common- 
wealth, 6 Bush. 563; Wilson v. Commonwealth, 3 
Bush. 105. 

22 Commonwealth v. Cook, 6S. & R. 577. 

2% 1 Dev. 491. 

% 83 Ind. 331. 

2% The charge of the court here referred to is the in- 
struction of the court to the jury in regard to the law 
applicable to the case, and does not mean, or have re- 
ference to the jury being ‘‘charged with case,” as we 
have heretofore considered it. ’ 
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without having agreed upon averdict; and 
the court said that the defendant was entitled 
to a verdict from such jury, and that the dis- 
bandirg operated as an acquittal.2° It has 
been said that surprise in the sudden failure 
of the case for the prosecution is ground for 
withdrawing a jury, and stopping proceed- 
ings without detriment to the cause on the 
part of the State ;?” but for the perfect pro- 
tection of the rights of an accused, such must 
be considered not sound doctrine,7* and where 
4 jury is withdrawn or discharged against the 
consent of the accused, expressed or implied, 
because the State’s attorney is not prepared 
with evidence to support the prosecution, such 
is a violation of the defendant’s rights, and 
is equivalent to an acquittal.29 Upon a show- 
ing of reasonable grounds for so doing, the 
court may discharge the jury, and that, too, 
against the consent of the accused; but in 
such event the accused must be present when 
the order of discharge is made ;* yet if the 
discharge be by the consent of the accused, 
the doctrine of waiver comes in, and the ac- 
cused will be estopped from pleading former 
jeopardy.*4 
Morar W. Hopkins. 
Daaville, Ind. 


~ 
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2% Thompson & Merriam, on Juries, sec. 312; Klock 
v. People, 2 Parker, C. ©. 676; State v. Garrigues, 1 
Hoyw. 241. 

27 State v. Weaver, 13 Iredell, 203; Klock v. People, 
2 Parker, C. C. 676. ‘‘In one case, the State, before 
going to trial, asked for a continuance; but the prison- 
er consented to proceed, and let the case be withdrawn 
from the jury on the happening of a certain conting- 
ency. The contingency occurred, andthe court held 
that he was bound by his undertaking; so that though 
he objected to fulfilling it, he was liable to be con- 
victed on a second trial.’’ See Hughes v. State, 35 
Ala. 351. 

28 People v. Barrett, 2 Caines, 305; United States v. 
Shoemaker, 2 McLean, 114. 

29 People v. Barrett, 2 Caines, 805; Mounts y. State, 
14 Ohio, 295, and cases cited. aceeninenr v. Cook, 
6S. & R. 577, and cases cited. 

30 State v. Wilson, 50 Ind. 487, S.C. 19 ats. Rep. 
717; United States v. Perez, 9 Wheat. 579; People v. 
Goodwin, 18 Johns. 187; Commonwealtu v. Bowden, 
9 Mass. 494; Commonwealth v. Purchase, 2 Pick. 512; 
McCorkle v. State, 14 Ind. 40; Commonwealth v. Cook, 
68. & R.577; Thompson & Merriam, on Juries, sec. 
312. 

31 Dye v. Commonwealth, 7 Grat. 662; Rex v. Stokes, 
6 Car. & P. 151; State v. McKee, 1 Bailey, 651; Spen- 
cer v. State, 15 Ga. 562; Commonwealth v. Sholes, 13 
Allen, 554: Elijah v. State, 1 Humph. 102; Williams 
v. Commonwealth, 2 Gratt. 567. In Commonwealth v. 
Nix, 11 Leigh, 636, where a juror, after the panel was 
full and was sworn to try the cause, stated a fac 





A MINE OF LAW. 
Forty-ninth American Decisions.1 

Our examination of this volume of these 
valuable reports has revealed to us so many 
things of interest, that we have thought 
that we could do no better service to our 
readers than to present in a systematic manner 
the important points we have found therein. 

Devise with Absolute Power of Disposal.— 
One of the most interesting questions in this 
volume is as to the effect of a power of ab- 
solute disposition of real property already de- 
vised to a donee of the power, upon his 
estate. Rubey v. Barnett,* makes this dis- 
tinction: When the devisee is expressly given 
an estate for life, the power does not enlarge 
his estate, and his failure to exercise it 
leaves the estate as a portion of the undis- 
posed-of property of the testator; but where 
the simple power of disposition is given to a 
devisee, the absolute interest is vested in him, 
and no failure to exercise it can prejudice his 
heirs. An interesting query has arisen in 
our minds, whether in the first case, in the 
event of the failure to exercise the power, 
the property reverts to the heirs of the testa- 
tor, or belongs to the residuary devisee. 

Enforcement of Property Rights in Letters. 
—Chancellor Walworth® rendered the start- 
ling decision that equity had no power to en- 
join the publication of private letters, which 
were stolen by the respondent, for the pur- 
pose of injuring the complainant, unless they 
had literary value ; but the fact that scandal- 


showing his incompetency, the accused objected to 
proceeding to trial with the jury as constituted, and 
that he waived none of his legal rights inthe matter. 
The court discharged the jury and impanelleda new 
one, and such was held to be an act at the instance of 
the accused, and of which he could not afterwards 
take advantage. Stone v. People, 2 Scammon, 326; 
United States v. Morris, 1 Curtis, 23; People v. Da- 
mon, 13 Wend. 351. But the general and better opinion 
is that a jury should not be discharged on account of 
mere incapacity. Poage v. State, 3 Ohio St. 289; Rex 
v. Wardle, C. & M.647; Ward v. State, 1 Humph. 
253. 

1 AMERICAN DECISIONS. The American Decisions, 
containing the cases of general value and authority, 
decided in the courts of the several States from the 
earliest issue of the State Reports to the year 1869. 
Compiled and annotated by A. C. Freeman, counselor 
at law and author of ‘*Treatise on the Law of Judg- 
ments,’’ ‘*Co-tenancy and Partition; ‘‘Executions 
in Civil Cases,’’? etc. San Francisco, 1883: A. L. 
Bancroft & Co. 

212 Mo. 3. 

8 Hoyt v. McKenzie, 3 Barb . 320. 
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ous newspapers craved for such material, 
was no criterion of the question of value. It 
is well settled that the author of unpublished 
manuscript has, independent of any question 
of copyright, an exclusive property therein ;* 
and the sendee acquires but a limited right 
therein ;5 but he may keep it or destroy it ,® 
but he can not publish it.7 It was long ago 
decided that the publication of a libel could 
not be enjoined, for that would be the pun- 
ishment of a crime, since the power to en- 
join, implied authority to commit for refusal 
to obey the decree; and thus one might be 
imprisoned by a court for acrime without 
being tried by a jury, and still be subject to 
a second prosecution in a court of criminal 
jurisdiction. But there is no crime in pub- 
lishing private letters ; it is a tort, the damage 
from which is difficult to ascertained ; it is a 
violation of a private right, which is irreme- 
diable, and those two elements have certainly 
always been deemed sufficient to give equity 
jurisdiction. 

Ratification of Void Contracts.—Boutelle 
v. Melendy,® affords a pretty illustration of 
the fatility of an attempt to make void con- 
tracts binding by ratification. The defend- 
ant had purchased a horse from the plaintiff, 
but it was mortgaged and the plaintiff was 
prohibited, both by the mortgage and by law, 
from selling the property without the mort- 
gagee’s consent, which was not obtained. But 
the plaintiff afterwards paid the mortgage, 
and what makes the decision still stranger, 
the defendant subsequently made an addi- 
tional payment. The defendant retained the 
horse, and this action was brought for the 
balance, which he refused to pay. The court 
directed judgment for the defendant, declar- 
ing that ‘‘the sale was illegal; and it is well 
settled that such contracts shall receive no 
judicial sanction; that the law will recognize 
no validity in favor of a wrong-doer in an act 
which it prohibits and punishes. To permit 
its subsequent ratification or to consider it 
the sufficient and illegal basis of a subsequent 
promise, would be a manifest inconsistency. 
It would be to annul the rule and enable the 
parties, by an easy expedient, to evade laws 


4 Parton v. Prang, 3 Cliff. 537. 

5 Bartlett v. Crittenden, 4 McLean, 301. 

6 Grigsby v. Breckinridge, 2 Bush. 480. 

7 Hopkinson v. Burghly, L. R. 2 Ch. App. 447. 
819 N. H. 196. 





based upon consideration of public pol- 
icy.”’ 

Evidence.—An attorney who had received 
no retainer, was allowed to testify as to com- 
munications from his client to him, on the 
ground that the relation of attorney and cli- 
ent did not exist, but the higher court denied 
the existence of such a distinction; that the 
non-receipt of a retainer had no effect upon 
the relation of the parties which was created 
by public policy, so that the lips of a gratu- 
itous counsel are as securely sealed as those 
of the paid attorney. Where a witness is 
sought to be impeached by proof of prior 
contradictory statements, it is competent for 
the party offering him, to prove other con- 
sistent statements for the purpose of corrob- 
orating him; and if the intention to so 
impeach him is revealed by the cross-examin- 
ation, or is announced by the adverse party, 
the witness may himself testify as to his own 
former declarations consistent with his other 
testimony.1° ‘Title to property cannot be 
proved by the declarations of the former 
owner, that he had sold it to the claimant.1* 

Statute of Frauds.—We learn from a South 
Carolina case that an agreement to answer for 
the debt of another is, when supported by 
consideration of benefit to the promisor, or 
hurt to the promisee an original contract, and 
not within the statute of frauds.1? This 
is the first case which we have yet 
encountered, in which the question of 
consideration entered into the construc- 
tion of the statute of frauds, not as to the 
sufficiency of an agreement, but as to the 
substance. We had always supposed that no 
contract could be valid without a considera- 
tion, whether within or without the statute. 
The true test as to whether a promise is orig- 
inal or collateral, is in what words, or at 
what time, it is made. We learn from 
Schindler v. Houston," that a delivery and 
possession to make a sale binding under the 
17th section, can not be shown by mere 
words ; some acts transferring possession are 
necessary. 

Public Policy.—Money advanced to another 
to be bet on an election can not be recovered 


9 Crishen v. Gorland, 11S. & M. 136. 
10 State v. George, 8 Iredell, 324. 

It Worrall v. Parmelee, 1 N. Y. 519. 
12 Tindal v. Touchberry, 3 Strobh. 177. 
13 1 Comstock (N. Y.), 261. 
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back, though never used by the receiver for 
that purpose.4* A wager upon the decision 
by a court upon an abstract question of law, 
will not be enforced in a court of law.© So 
an agreement between rival canal companies 
to maintain uniform rates, and to have the 
profits of all the parties paid to a common 
agent to be distributed among them ratably, 
is void as against public policy, and a note 
given in payment of dividends by such agent 
is invalid. The tendency of the contract was 
to stifle competition, and was detrimental to 
the general welfare.16 

Public Ofcers.—Though the general rule 
is that a person who converts the property of 


another to his own use by selling the same, is 


liable in assuwmpsit for the proceeds, if the in- 
jured party elects to waive the tort, a collector 
of taxes who illegally sells property for taxes, 
and pays the money into the public treasury 
is not liable in asswmpsit. The rule does not 
apply to public officials in the performance of 
public acts.17 A sheriff can not sue upon 
an indemnity bond given to him by his deputy 
until he has been actually damaged by the 
acts of the latter. Therefore, although a judg- 
ment has been recovered against the deputy 
which may be enforced by the creditor against 
himself, he can not enforce the bond until he 
pays the judgment.1* A postmaster is liable 
to an action of trover in a State court for de- 
taining matter in the mail under his charge 
addressed to the plaintiff, and he does not 
act judicially in determining whether or not 
the matter is chargeable with letter or news- 
paper postage.19 

Limitations.—A promise by an executor to 
pay a barred claim does not take it out of 
the statute; but out of the statute must be 
deducted the time within which an action 
against executors is forbidden.” The plac- 
ing of a debt in a schedule in insolvency, 
is not such an acknowledgment of it as will 
take it out of the statute.“ But an admis- 
sion by a debtor that he paid only part of a 
debt, is sufficient acknowledgment to take the 


14 Morgan v. Groff, 5 Denio, 364. 

15 Smith v. Brown, 3 Tex. 360. 

16 Stanton v. Alleny Denio, 434 

17 Osborn v. Bell, 5 Denio, 370. 

18 Gilbert v. Winan; 1 N. Y. 550 

19 Trall v. Felton, 1 N. Y. 587. 

20 Henderson v. Iisley, 11S. & M. 

2 Christy v. Flemington, 10 Pa. St. 129. 





case out of the statute.4?2 And an exception 
in the statute in favor of femes covert, can 
not be availed of by a husband and wife su- 
ing upon her choses in action.7> And it ap- 
pears by the same case that the statute be- 
gins to run against a client for money col- 
lected by his attorney only from the time he 
receives notice of such collection.?# 

Wills.—Ray v. Hill,® maintains that a blind 
man may make his will and that the subscrip- 
tion of the witnesses takes place in his pres- 
ence, provided they perform the act within 
his hearing, and he is apparently conscious of 
what is going on. But the conscience of the 
court must be satisfied that the greatest care 
was exercised that the testator should be 
thoroughly informed. In a recent paper, we 
attempted to expose the inconsistency of 
those cases allowing a blind testator to ex- 
ecute a will, with the general construction of 
the word ‘‘presence,’’ and see no reason why 
we should not adhere to our opinion. 

Where a will provided that the testator’s 
wife should divide the estate among his ‘‘chil- 
dren as she may think best,’’ her failure to 
appoint, will entitle the children to an equal 
division thereof.2° So, where the devisees are 
made joint tenants, and one dies before the 
testator, the others take his share by right of 
survivorship.27”7 When a testator bequeathed 
two negroes, describing them ‘‘Aaron’’ and 
‘*Pike,’’ and he had none of those named, but 
did have ‘‘Lamon’’ and ‘‘Pite,’’ parol evi- 
dence was not admissible to prove that he 
had them in contemplation when he made the 
bequest.?® 

Conveyances.—When a married woman 
signs a deed of her own land, but in release 
of dower therein, the deed is inoperative, al- 
though both parties believed that she had 
conveyed her estate therein, and furthermore, 
a court of equity will neither reform the deed 
nor compel her to specifically perform the 
original agreement.”° Knowledge of the 
grantee of the existence of encumbrances 
upon the land is no defense to an action upon 
the covenant against incumbrances and when 


22 McClenny v. McClenney, 3 Tex. 192. 
28 McDowell v. Porter, 8 Pa. St. 189. 
% Ib. 

25 38 Strobhart, 297. 

26 Cathey v. Cathey, 9 Humph. 470. 

27 Ball v. Deas, 2 Strobh. Eq. 24. 

28 Barnes v. Sims, 5 Iredell, Eq. 392. 
29 Purcell v. Gosham, 17 Obio, 105. 
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the purchaser gives a mortgage for the pur- 
chase-money, he may claim a deduction for 
such incumbrances.™® Buta covenant of war- 
ranty is not broken by the entry of a personal 
decree against the grantee for the payment to 
the grantor’s widow, of a certain sum in lieu 
of dower, which she did not release. There 
must be an eviction or a charge upon the land, 
which may result in an eviction.™ 

Constitutronal Law—In Specht v. Common- 
wealth,* and City Council v. Benjamin,* the 
question of the constitutionality of the Sunday 
laws arose. In the former case, they were held 
not to be in conflict with that provision in the 
Constitution which gives all men the right to 
worship God according to the dictates of his 
own conscience, and declaring that no prefer- 
ence shall be given by law to any religious 
establishment or mode of worship. ‘The stat- 
ute, in the opinion of the court, was enacted 
without reference to the supremacy of any re- 
ligion, but for the benefit of the people to en- 
able them to enjoy a day of rest, and to com- 
pel those who disregarded their health and 
interests to keep the day, so that the public 
welfare might be subserved. Seventh-day 
Baptists were not exempted, as the statute had 
no immediate religious object. In the latter 
case, a little more candor was exhibited, it 
being confessed that the object was to com- 
pel a faithful observance of the dictates of 
Christianity, but that the laws were, at least, 
a proper exercise of the police power. 

In the great case of Bingham v. Miller, the 
question arose whether a divorce can not be 
granted by the legislature in the absence of 
power granted it by the Constitution. ‘‘Di- 
vorce,’’ declares the court, ‘‘is the subject of 
judicial action. The marriage relation in- 
volves rights to property, support of wife, and 
the mainteinance of children. What becomes 
of all these rights, if the legislature at once 
cuts the marital tie by a simple expression of 
its will? Beyond all this by what authority 
can it striks down the dearest rights, at a sin- 
gle blow, without hearing and without a day 
incourt?”” And again, ‘‘a legislature is 
clothed with the simple power to enact laws. 
Beyond this it has no power at all. To 
grant a divorce, is not to enact a law. It 


80 Wolbert v. Lucas, 10 Pa. St. 73. 
31 Johnson v. Nyce, 17 Uhio, 66. 
328 Pa. St. 321. 

2 Strobh. 508. 





is a decree, an order, a judgment, but nota 
law. A law is a rule, something permanent, 
uniform and universal. A divorce begins and 
ends with the parties. It is asingle act, and 
begins and expires with the performance of a 
single function.’’ But the consequences of 
declaring all past divorces thus granted, 
would be so dangerous, that the court merely 
declared that the exercise of the power was 
unwarrantable, and that henceforth it should 
not recognize it.™* 

Conflict of Laws.—Although it is a recog- 
nized principle that the law of the State where 
real estate is situated, must decide all ques- 
tions concerning the title thereto, both legal 
and equitable; yet, where a husband with 
money, which he had saved in Louisiana, where 
his wife was entitled to one-half thereof, pur- 
chased property in Missouri, equity held him 
to be trustee for the wife, of a one-half in- 
terest in the land,® according to the laws of 
the former State. 

ELisHaA GREENHOOD. 

St. Louis, Mo. 


84 17 Ohio, 445. 
35 Depas v. Mayo, 11 Mo. 88. 








FEDERAL COURTS — JURISDICTION OVER 
PRISONERS ARRESTED BY STATE 
COURTS—RIGHTS OF BONDSMEN. 





FRANK JAMES’ CASE. 





United States District Court, W. D. Missouri, Jan. 
2, 1884. 

1. A prisoner in the custody ef his bondsmen, who 
have bailed him upon a charge preferred against him 
by a State court, can not be arrested by the United 
States authorities for a violation of the Federal laws. 

2. Such an arrest would not be a defense toan ac- 
tion upon the bond of said sureies for default in pro- 
ducing the prisoner. 


Motion to remand Frank James to the custody 
of his sureties, upon a bond given by them to the 
State of Missouri, for the appearance of said 
James for trial at the Circuit Court of Jackson 
County, in the State of Missouri. 

KREKEL, J., delivered the opinion of the court: 

It appears that on the 4th day of December, 
1883, Jos. H. McGee, the United States Marshal 
of the Western District of Missouri, filed his affi- 
davit before Fred W. Perkins, one of the United 
States Commissioners for this district, charging 
the defendant, Frank James, with conspiring to 
rob, and with robbing, one Alexander S. Smith, a 
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paymaster of the United States, of $5,000 in 
money belonging to the United States, alleging 
that said robbery took place on the 11th day of 
March, 1881, in the Northern District of Alabama, 
and in support of his affidavit produced an in- 
dictment found by a United States grand jury of 
said district, charging said James and others 
with conspiracy to rob, and with robbing, said 
paymaster of $5,000 belonging to the government. 
A warrant was thereupon issued by the commis- 
sioner, and placed in the hands of the marshal of 
this district for execution. Onthe2lst day of De- 
cember, 1883, the marshal, under said warrant, 
arrested the defendant James, and brought him 
before the commissioner. The defendant waived 
examination, whereupon the commissioner com- 
mitted him to the custody of the marshal, who 
applies for an order to transfer the prisoner to the 
Northern District of Alabama to answer the in- 
dictment for robbery pending against him. It is 
in proof that at the time of the arrest by the 
marshal, the defendant, James, was in custody of 
Robert N. Hudspeth and others, claiming that 
they had him in keeping as his bondsmen, and 
protesting against the defendant’s arrest, which 
protest the marshal ignored. 

The question is, who shall have possession of 
the prisoner, the United States, that it may pro- 
ceed against him under the indictment for rob- 
bery charged to have been committed on the 11th 
day of March, 1881, in Alabama, or the bonds- 
men, that they may produce him in person before 
the Criminal Court of Jackson County, to answer 
the indictment for robbery charged to have been 
committed in Jackson County, Missouri, on the 
7th day of December, 1881. A preliminary ques- 
tion as to the practice of making orders of trans- 
fers such as now applied for can be disposed of in 
afew words. Sec. 1014 of the Revised United States 
Statutes of 1878,among other things, provides that 
‘‘When any offender or witness is committed in 
any district other than that where the offense is 
to be tried, it shall be the duty of the judge of 
the district where such offender or witness is im- 
prisoned seasonably to issue, and the marshal to 
execute, a warrant for his removal to the district 
where the trial is to be had.’’ Under this statute 
it was held by Judge Hammond, of the Western 
District of Tennessee, in the Brawner case (7th 
Fed. Rep., p. 80), that the practice of hearing on 
application for removal without invoking the 
writ of habeas corpus, is admissible and proper. 
In the case cited, as well as the Buel case, decided 
by Judges Dillon and Treat (3 Dillon, 116), it was 
held that acting on such motions the judge is not 
necessarily performing a ministerial duty, but 
that he may look into the proceedings before the 
commissioner or the court in which the indict- 
ment was found for the purpose of enabling him 
to properly determine the question pertaining to 
the removal, and grant or refuse the order. There 
can be but little, if any, doubt that the question 
as to who is legally entitled to the prisoner can 





properly be passed on. They now appear and file 
their petition praying that the prisoner may be 
returned into their custody, so as to enable them 
to have his person before the Criminal Court of 
Jackson County, Missouri. on the 14th day of 
January, 1884, to answer an indictment pending 
in that court against him for robbery in the first 
degree. In support of their petition they pro- 
cure a transcript from the Criminal Court of 
Jackson County, showing the finding of the in- 
dictment spoken of, and the defendant’s arrest 
and incarceration in the county. 

In the proceedings before me the question of 
importance which the case presents grows out of 
the form of government under which we live. 
The Federal as well as the State Governments 
have their own criminal code and appropriate 
machinery for their enforcement. A long line of 
decisions in civil cases have quite well settled the 
law that whatever tribunal first obtains jurisdic- 
tion of the subject-matter in controversy shall 
maintain it. The rules laid down in the civil cases 
have been followed and applied in criminal causes 
wherever they could properly be made applicable. 
It has been argued that no conflict between the 
Federal and State Governments arises in this 
case, because the controversy is between the 
Federal authorities and the securities on the 
James’ bond. While this would seem so at first 
glance, a nearer view discloses that its connec- 
tions depend on the same relations that securities 
in a bail bond sustains to the State of the prisoner. 
By taking bail the State parts with the exclusive 
control of the prisoner, and consents that the 
bondsmen may exercise direct control over him, 
but for the purpose only to enable them to pro- 
duce in court in conformity to their undertaking 
The State retains the right in certain contingen- 
cies to resume the custody of the offender. If, for 
instance, he were to threaten to commit a new 
violation of law, it could not be claimed that the 
delinquent was free from arrest for the new of- 
fense, because he was on bail. Bail bonds should 
be so drawn and recognizances so taken as to bind 
the delinquent to good behavior while out on 
bail, and the liability of the bondsmen should in- 
struct to sucha provision as well as producing the 
defendant in court. To this security, at least, it 
would seem society is entitled, as against one 
who has been indicted. Without such security, 
accused may be turned loose to further prey upon 
the community. The laws of Missouri allow 
bonds and recognizances to be taken as suggested, 
and it ought to be in all cases. 

The State, by allowing bail to be taken, does 
not relinquish its rights over the prisoner to the 
extent of disabling it from arresting him if he was 
about to pass beyond its jurisdiction. The lead- 
ing purpose on the part of the State in taking 
bail is to secure the offender’s appearance for 
trial, while at the same time allowing him all 
personal freedom not inconsistent with this ob- 
ject. In this the State and securities have a com- 
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mon and joint interest, and each has the right 
any time to interfere when the accused threatens 
or is about to defeat the purposes of the bail 
bond. The principles of the law stated are con- 
tinually acted on in the practice. When a bail 
bond or recognizance is forfeited by the securities 
failing to produce their principal, the court, at 
the time it declares the forfeiture, issues its war- 
rant for the arrest of the offender, thus asserting 
its suspended rights to have the custody of the 
prisoner. Under the view expressed. the State 
of Missouri, by its judicial officers, might well 
have appeared in these proceedings, and alone or 
jointly with the bondsmen of James, objected to 
his transfer by, and the jurisdiction of, the State. 
Their failing to do so can make no difference, as 
the right of the State fully appeared and was 
made known to the court as hereafter shown. To 
indicate the spirit animating the Federal author- 
ities in this district, it may be stated that Clarence 
Hite, one of the confederates in the alleged rub- 
beries, was indicted in this court for the offense 
ef delaying the United States mails while the 
robberies were perpetrated, and arrested in the 
State of Kentucky on a warrant issued from this 
court. When brought here the court’s attention 
was called to the fact that the prisoner stood in- 
dicted in the State court of Missouri for a high 
crime. Jurisdiction was at once relinquished, 
and the accused turned over to the State court. 
He was tried, convicted and sentenced. The peo- 
plein their character as citizens of the United 
States and of the State are alike interested in the 
enforcement of the laws, be they state or national. 
Those intrusted with their execution should do so 
in that spirit of community which alone can se- 
cure to us the full benefit of the institutions un- 
der which we live. 

Having briefly alluded to the rights which the 
State of Missouri has in these proceedings, we 
pass to the consideration of those of the bonds- 
men. It has been stated that the State of Mis- 
souri, through its judicial officers and in conform- 
ity to law, released James from custody and de- 
livered him into the keeping of his bondsmen. 
They bound themselves to produce him before the 
Criminal Court of Jackson County, in this State, 
on the 14th day of January next, to answer an in- 
dictment for robbery. If the defendant is removed 
to Alabama the bondsmen say they will not be 
able to produce him as they have bound them- 
selves to do, and that their recognizance bail will 
be ferfeited. The question thereupon arises, can 
these bondsmen successfully defend themselves in 
a suit on their bond by showing that their princi- 
pal was wrested from them by Federal author- 
ities? No adjudged case deciding the exact point 
has been found. It has been decided, both in 
Federal and State courts, that when the bonds- 
men permit the accused to go at large, and he 
passes beyond the jurisdiction of the State and 
committed an offense for which he is arrested and 
sletained, this does not constitute a defense toa 

bail bond. It has also been decided that 





if the prisoner goes beyond the jurisdiction of the 
State, and while in another State he is arrested 
upon the requisition of the Governor of still an- 
other State, delivered up and held under arrest, 
this constitutes no defense. The disallowing of 
such defenses proceed upon the ground that the 
bondsmen having the right, and it being their 
duty to restrain the accused from passing out of 
the jurisdiction 0 ._2 court, and their failing to 
do so can not be set up by them in defense. Other- 
wise they would be allowed to avail themselves of 
their own neglect. Itis conceeded by the author- 
ities that the bondsmen have the right to hold the 
accused in actual custody, if necessary, or do any- 
thing else regarding him which will secure them 
the possession of his person, so that they may be 
enabled to comply with their contract to produce 
him incourt. The rights of the bondsmen over 
the prisoner have been variously described. Com- 
mencing with Bacon’s Abridgement, it is said that 
his bondsmen “are his gaolers of his own choos- 
ing.”’ Blackstone has it that the bondsmen hold 
their principal in friendly custody. Other au- 
thorities compare the bailing to an extension of 
the prison bounds, all agreeing that the bondsmen 
have complete control over the accused, can keep 
him in an actual custody and arrest him without 
a warrant. Bacon’s Abridgement ‘‘D” volume, 
p. 497,13; Dillon, C. C., 406, 5,623; Taintor v. 
Taylor, 36 Conn. 242; Taintor v. Taylor, 16 Wall, 
367; State v. Horn, 70 Mo., 466. In this case of 
Taylor v. Taintor, already cited, the Supreme 
Court of the United States says: ‘When bail is 
given,the principal is regarded as delivered to the 
custody of his sureties. Their dominion is a con- 
tinuance of the original imprisonment. When- 
ever they choose to,do so they may seize him and 
deliver him up in their discharge,”’ and if that can 
not be done at once they may imprison him until 
itcan be done. They may exercise their rights in 
person or by agent; they may pursue hiin into 
another State; they may arrest him on the Sab- 
bath, and, if necessary, may break and enter his 
house for that purpose. The seizure is not made 
by virtue of a new process. None is needed. It 
is likened to the re-arrest by the sheriff of an es- 
caping prisoner. The rights of sureties in civil 
and criminal cases are alike. The securities have 
the control of his person. They are warned at 
their peril to keep him within their jurisdiction, 
and to have his person ready to surrender when 
demanded. 

In this same case,'Taintor v. Taylor, the Su- 
preme Court of the United States on the question 
says: ‘‘When a State Court and a court of the 
United States may each take jurisdiction” (as in 
the case now) ‘‘the tribunal which first gets it 
holds it to the exclusion of the other. Its duty is 
fully performed, and the jurisdiction invoked is 
exhausted, and this rule applies alike both to civil 
and criminal cases. It is indeed a principle of 
universal jurisprudence that when jurisdiction 
has attached toa person or thing it is, unless 





vw ~~ 


cYT TY ww F -_ rr rr FF i ee oe Oe, OF hl, ee 


Tw we a a 


a i Ad 


eS SE SS a «C6 


eS ee 





THE CENTRAL LAW JOURNAL. 51 








there is some provision to the contrary, exclusive 
in effect until it has wrought its function.” 

Judge Dillon, in the case of the United States 
vy. Van Fossen (1st Dillon’s Reports, p.411), says: 
‘Tf a person is in the actual custody of the United 
States for the violation of its Jaws nu State can, by 
habeas corpus, or any other process, take such per- 
son from the custody of the Federal tribunal or 
officer. So on the other hand, a person in custody 
under the process or authority of a State is by ex- 
press enactment beyond the reach of the Federal 
courts and judges,”’citing the Judicary Act. In the 
case of the State v. Horn and others (70 Missouri 
Reports, 466), the Supreme Court approvingly 
cites the cases of Van Fossen, Divine and Tain- 
tor, heretofore cited, and based fheir opinion 
thereon, but it is argued by the District Attorney 
for the United States that these authorities are not 
applicable to the case under consideration, citing 
in support section 1840 of the Revised Statutes of 
Missouri of 1879. 

This is a new section, and was notin force when 
the decisions quoted were made. This section is 
as follows: ‘If, without sufficient cause or excuse, 
the defendant fails to appear for trial or judgment, 
or upon any other occasion when his presence in 
court may be lawfully required according to the 
condition of this recognizance, the court must 
direct the fact to be entered upon its minutes, and 
the recognizance forfeited, and the same shall be 
proceeded upon by scire facias to final judgment 
and execution thereon, although the defendant 
may be afterward arrested on the original charge, 
unless remitted by the court for causes shown.”’ 

It is claimed that the jurisdiction wrested the 
prisoner from them, that this is the language of 
the authorities, ‘‘in act of the law,’’ and can be 
set up in defense to a suit on the bond. The sure- 
ties being able to do this can not be injured by the 
removal. So far then as the sureties of James are 
concerned, treating their obligation from a mere 
legal standpoint, they incur no responsibility, and 
their obligations and rights do not stand in the 
way of aremoval, but it is otherwise with the 
State. Its case has already been discussed, and 
the terms employed, ‘“‘without sufficient cause or 
excuse,’’ were intended to meet cases like the 
present. The intention of the section in the main 
would seem to lay down definite rules for declar- 
ing forfeitures of recognizances, and for preceed- 
ings to enforce them. Without undertaking to 
give a definite construction to the section of the 
statute under consideration, I strongly incline to 
the opinion that it applies to the present case. 
But whether it does or not my views, aside from 
the statute, are that in a case where the bondsmen 
are not charged or being chargeable with neglect, 
and a court of competent judges, implied the 
rights of the State shown sufficiently and brought 
to the attention of the judges by the joint jailers, 
the sureties can not be ignored. 

In addition to what has been already said on 
this branch of the case may be added that the 


State, by taking bail, does not undertake to con- ; 





done or pardon the offense on account of which 
bail was taken, nor did it thereby barter away its 
obligation to execute the law. That duty re- 
mains, and the means necessary for fulfiling it 
ought not to be taken away or interfered with. 
The State of Missouri having first obtained juris- 
diction of Frank James, had the right to hold 
him until, in the language of the Supreme Court 
of the United States in the Taintor case, its ju- 
risdiction is exhausted. This is necessary to 
avoid unseemly conflicts between Federal and * 
State authorities. It is implied that the authori- 
ties of the States will proceed bona fide with the 
trial of the offender, aad turn him over to the 
Federal authorities as soon as the laws of the 
State have been satisfied. No presumption that 
claims to the custody of the defendant, James, 
are made for the purpose of shielding him against 
the Alabama prosecution, whatever appearances 
indicate, will be indulged. 

Under these views as presented, the application 
for an order of removal will be denied and Frank 
James turned over to his sureties on the bail bond 
that they may be able to produce him in court, 
and the State fully resume its jurisdiction over 
him for the purpose of satisfying its laws. While 
the Federal authorities thus spend the enforce- 
ment of its process in favor of the State of Mis- 
souri they will not be derelict in their duty to see 
to it that the purposes for which it is done shall 
not defeat the rights ef the Government of the 
United States to enforce its own laws. 

The order will be that Frank James be released 
and turned over to his bondsmen. 


NoTE.—The real point decided in this case is, that 
the arrest by the Federal authorities would be no de- 
fence to anaction brought by the State against the 
bondsmen for their default, and that, therefore, any 
proceeding which would deprive them of the plea 
that the condition of the bond was fulfiiled, is unwar- 
rantable. The question as to what would release the 
sureties has certainly been a troublesome one. In 
Commonwealth v. Overby, 80 Ky. 208, the same gen- 
eral question as arose in the principal case, was dis- 
cussed by the court, and a different conclusion 
reached. There Overby, being on bail, was arrested 
by the Federal authorities on the same charge for 
which he had been required to appearinthe State 
court, was committed, in default of bail, and finally 
sentenced andimprisoned. This action was brought 
against him and his bail, for failure to appear in the 
State court. The court held that it was an implied 
condition of the bond, not only that the Common- 
weaith should not detain the principal (Alquin v. 
Commonwealth, 3 B. Monroe, 349; Kirby v. Same, 1 
Bush. 114), but that the Federal authorities within 
the State should not arrest him. It placed some 
stress, however, upon the fact that the principal was 
tried and convicted in the Federal court for the same 
crime, that the State court could not, consequently, 
try him, and that, therefore, the Commonwealth was 
not injured by the default. This element was not, of 
course, present in the principal case. Itis a good de- 
fense to an action upon a bail bond that the defendant 
being a soldier in the Federal army, had been refused 
a furlough, in consequence of which he could not ap- 
pear. Commonwealth v. Terry, 2 Duvall, 383. So, 
where he was arrested by a provost marshal and taken 
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from the county. Commonwealth v. Webster, 13 
Bush. 680. See Commonwealth v. House, 13 Bush, 
680. It is one of the well-settled principles of law 
that an arrest by the State will release the sureties 
from their obligation to produce the principal. Beld- 
ing v. State, 25 Ark. 315; s. c.,44 Am. Rep. 26; Pea- 
cock v. State, 44 Tex. 11; Medlin v. Commonwealth, 
11 Bush. 605. But in Shook v. People, 39 Ill. 443, 
where a deserter fromthe Federal army was arrested 
by the State for crime, and his bail took him to anoth- 
er county in the State, where he was retaken by an 
army officer, this was held no defense. See Taylor 
v. Tainter, 16 Wall. 366; s. C., 36 Conn. 242; 4 Am. 
Rep. 58; Streetman v. Mattix, 9 Vroom. 247; s. C., 
20 Am. Rep. 889; People v. Manning, 8 Conn. 297. 
But itis no defense that the principal has been con- 
fined in another State. United States v. Van Foesen, 
1 Dill. 406. Nor that he was arrested a second time 
by the State for the same crime, if he subsequently 
escaped. Chappell v. State, 30 Tex. 613. But see 
Smith v. Kitchens,51 Ga.158. Nor even that he has been 
arrested and convicted for another crime, if he then 
escaped. Wheeler v. State, 88 Tex. 173. But the act 
of God, whether it be sickness or death of the princi- 
pal, is an excuse. People v. Tubbs, 37 N. Y. 586; 
Scully v. Kirkpatrick, 79 Penn. St. 324,S. C.11 Am. 
Rep. 62, and it seems, if the death occurs after for- 
feiture of the recognizance and before judgment 
thereon will relieve the sureties. State v. Cone, 32 
Ga. 663. The right of the nation to arrest a State prison- 
er seems to be very proper. The laws of the nation 
are the supreme laws of the land. To them all laws 
must give way. The power to enforce laws, and to 
punish violations thereof, is the vindication of this 
supremacy. If the Federal laws are of paramount im- 
portance, the enforcementis of the same degree of 
importance, and the fact that the State law has been 
violated can not afford any reason why the assertion 
of Federal authority should be impeded. The State 
by solemn compact, stipulated that the Federal laws 
should be the supreme law of the land. When that 
law is violated, the State must stand back, and per- 
mit the majesty of the nation’s law to be vindicated. 
If it has already imprisoned the offender, while we 
do not now contend that the State would be compelled 
to relinquish its custody, we do contend that, if the 
prisoner is found at large, either on bail or by escape, 
the Federal authorities may seize him. This then 
would release the sureties; for their failure to pro- 
duce the prisoner has been caused by the act of a su- 
preme power. If any other rule prevailed, people 
might countenance the violation of Federal laws, and 
protect them by friendly State arrests and released 
on bail bonds. South Carolina, in nullification times, 
when the people en masse were opposed to the tariff 
laws, could have prevented Federal arrests for smug- 
gling, by keeping the smugglers under bail for pre- 
tended offences. The consequences which would fol- 
low the enunciation of such a doctrine would be dan- 
gerous. On the whole,we think Judge Krekel’s con- 
clusions wrong. See 8 Cent. L. J. 777; 14 Cent. L. J. 
57.—[ED. CENT. L. J.] 





CARRIERS OF PASSENGERS—NEGLIGENCE 
—CONTRIBUTORY. 





LOUISVILLE R. CO. v. KELLEY. 





Supreme Court of Indiana, Oct. 20, 1883. 


1. A passenger on a crowded railway car, being re- 
quested by the conductor to go into another car to fing 





a seat, proceeded to do so, and was either carelessly 
or purposely jostled by a brakeman, and thrown from 
the platform of the car. Held, that the passenger was 
not guilty of contributory negligence in obeying the 
directions of the conductor. 

2. Railway companies are bound to provide safe 
places for those whom they accept as passengers, and 
to make reasonable provisions for seating them. 

8. Carriers are under a duty to protect their pas- 
senger from violence from all sources, and are re- 
sponsible for the negligent and wilful wrongs of their 
servants, suffered or done in the line of their employ- 
ment. 


ELLIOTT, J., delivered the‘ opinion of the 
court: 

On the night of the 4th of July, 1882, the ap- 
pellee was a passenger on an excursion train of 
the appellants; he entered a car before the train 
moved, found it so crowded that he could not ob- 
tain a seat; remained standing until near mid- 
night, when the conductor directed him to go for- 
ward to the front car, and there take a seat; he 
undertook to obey this order, and in attempting 
to cross from one car to the other, was, as the 
evidence adduced in his behalf tends to prove, 
either carelessly or purposely jostled by one of 
appellant’s brakemen, and thrown from the train. 
Railway companies are bound to provide safe 
places for those whom they accept as passengers, 
and to provide reasonable provision for seating 
those whom they undertake to carry. Thompson 
on Carriers, 224; Hutchinson on Carriers, sec. 
225. 

The fourth instruction given in this case declares 
this rule of law, and was not erroneous. It is 
sometimes proper to give a general statement of 
the duties of carriers, and when the statement is a 
correct one, even though not strictly necessary un- 
der the evidence,there is no material error. Sawyer 
v. Sames, 10 Kan. 470; Thompson on Charging the 
Jury, sec. 475. The fifth instruction reads thus: 
The defendant’s obligation was to carry the 
plaintiff safely and properly, and if the defendant 
intrusted this duty to servants, the law holds de- 
fendant responsible for the manner in which they 
execute it. The carrier is obliged to protect the 
passenger from violence from its own servants 
and every source whatsoever.” It is established 
law that carriers are responsible for the negligent 
and wilful wrongs of their servants suffered or 
done in the line of theiremployment. It is also 
true, as a general rule, that carriers are under a 
duty to protect their passengers from violence 
from all sources. In Goddard v. Grand Trunk, 
etc. R. Co., 57 Me. 202; (2 Am. Rep. 41), it was 
said: ‘‘the law seems now to be weil settled that 
the carrier is obliged to protect his passengers 
from violence and insults of whatsoever source 
arising,” and this view is well sustained. But- 
tam v. Atlantic, etc. Co., 43 Am. Rep. 749; 
Hutchinson on Carriers, 365. There rests on car- 
riers the obligation to proteet passengers from 
violence, and an instruction which asserts in gen- 
eral terms this obligation can notin such a case 
asthe present, be deemed erroneous. t is no 
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doubt true, that if the violence could not have 
been foreseen or prevented by the highest degree 
of care the carrier would be absolved from habil- 
ity. Thompson on Carriers, 364-5; Hutchinson 
on Carriers, sec. 552; The Grand Rapids, etc. Co. 
v. Bryd, 65 Ind. 526. This, however, does not 
prove that the statement of the general rule is in- 
correct, for the duty ef protecting passengers 
from violence does rest on all carriers although 
this duty is not an absolute one. If the care which 
the law requires is exercised by the carriers then 
the duty is discharged, and there is no liabil- 
ity. 

A carrier is responsible for injuries wilfully or 
carelessly inflicted upon passengers by servants 
engaged in the performance of duties within the 
general scope of their employment, whether the 
particular act was or was not authorized by the 
master. 

The question in such cases is whether the ser- 
vant was, when he inflicted the injury, acting 
within the line ot his duties, and not whether the 
particular act was authorized. The Terre Haute, 
ete. Co. v. Jackson, 81 Ind. 20; Gaure v. Nobles- 
ville, ete. Co. 76 Ind. 142; Jeffersonville, etc. Co. 
v. Rogers, 38 Ind. 116; Stewart, etc. v. Brooklyn, 
etc. Co., 90 N. Y. 588; s.c., 43 Am. Rep. 185; 
Lynch v. Metropolitan, etc. Co., 90 N. Y.77; s.c., 
43 Am. Rep. 141. 

The duty of a carrier is to safely carry passen- 
gers. This is a duty, but-not an absolute one. It 
is true that carriers of passengers are not insurers 
of the safety of those whom they undertake to 
carry against all the risks of travel, but there, 
nevertheless, rests upon them the general duty of 
safely carrying. 

The adjudged cases and the authorities of text- 
books in stating the duty of carriers, state in gen- 
eral terms that they are under obligation to carry 
safely. Terre Haute, etc. Co. v. Jackson, supra; 
Christie v. Greggs, 2 Camp. 79. It was said in 
Sherock v. Abling, 44 Ind. 184, in speaking of the 
duties of carriers, his contract with them is to 
provide for their safe conveyance as far as human 
freight will go. 

An instruction stating in general terms that 
the carrier’s duty is to carry safely, could not have 
misled the jury in the present case, if, indeed, it 
could be said that such an instruction could have 
that effect in any way. If the defendant had de- 
sired a more complete instruction upon this point, 
it would no doubt have been entitled to it, but as 
the instruction given purports to be a statement 
of a general rule, and is correct as far as it goes, 
and as no request was made to instruct more 
specifically upon this point, there is ne such error 
as will warrant a reversal. 

The ninth instruction reads thus: ‘‘It is the duty 
of a passenger to follow the reasonable directions 
given by the agent in charge of the railway train in 
respect to passing from one car to another while 
the same are in motion for the purpose of finding 
aseat, but if the passenger himself knows that 
the movement would be attended with danger, it 





would not, in such case, be his duty te obey the 
conductor.’ The twelfth instruction, after stat- 
ing the law substantially as in the ninth, declares 
that ‘‘passengers may assume that the agents and 
and the servants are familiar with the operation 
of cars, and have reasonable knowledge of what 
is required for safety and protection while giving 
such directions.”” We think this instruction 
states the law correctly. It is the duty of pas- 
sengers to obey the reasonable directions of the 
agents in charge of the train, where there is no 
knowledge that such obedience would lead to 
danger. No cases asserting an opposite rule are 
cited by the able counsel for appellant, nor have 
we, after.a careful search, been able to find any. 
We do find many well-considered cases fully sus- 
taining it. In alate case, that of Pool v. Chica- 
go, etc. Co., 56 Wis. 227, the court, after review- 
ing cases decided by the New York Court of Ap- 
peals, said: ‘‘These authorities fully justify the 
position taken by this court on the former appeal, 
and the remark of the chief justice in speaking 
upon that point, that he (the plaintiff) relied, and 
we think he had a right to rely, on the judgment 
of the person in charge of the cars, presuming 
that by following his direction in the matter, he 
would not expose himself to any unnecessary or 
unusual peril.”” In Filler v. New York, etc. Co., 
59 N. Y. 351, the court conceded it to be the gen- 
eral rule that itis negligence for a passenger to 
leave acar while it is in motion, but remarked that 
‘when the conductor directs the passenger to 
get off the train although in motion, such passen- 
ger will naturally assume that it is entirely safe, 
or he would not give the direction.’”’ In the case 
between the same parties reported in 49 N. Y. 
47, the court said: ‘The defendant can not com- 
plain that the plaintiff did not, under the cir- 
cumstances, encounter some degree of peril, the 
jury having found that it was not imprudent for 
her to do so, and was encountered at the instance 
of the brakeman on the cars.’’ The case of the 
Pennsylvania Co. v. McClosky, 26 Pa. St. 526, 
comes within the rule much further, for it was 
there said: ‘“‘A railroad carrying passengers can 
not allege that a passenger is in fault in obeying 
specific directions of the conductor, instead of 
the general direction of which he has been in- 
formed.”’ 

Our own cases hold that passengers are war- 
ranted in obeying the directions of the agents and 
servants of the carriers, unless such obedience 
leads to known dangers which a prudent man 
would not encounter. Lake Erie, etc. Co. v. Fix, 
— Ind. 643; Nave v. Flack, May term; Penpsyl- 
vania Co. v. Houghland, 78 Ind. 206. 

Instructions are to be taken as a whole, and 
if, when so taken, they express the law correctly 
and without material contradiction, they will be 
sustained upon appeal. Itis not to be expected 
that a trial court will embody in one instruction 
all the rules applicable to the various phases of 
the case; especially is this true where negligence 
is the issue, for it can not be expected that the 
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court will group in one instruction the law of con- 
tributory negligence, with rules for determining 
the defendant’s negligence. Where, as here, the 
court in full and explicit terms informs the jury 
that no recovery can be had, in case the plaintiff’s 
negligence contributed to the injury, it is not ne- 
cessary to qualify all the other instructions by re- 
peating the rule.. We can not disturb the verdict 
on the evidence. 
Judgment affirmed. 


NoTeE.—1. It seems to be the general rule that pas- 
sengers on a railway traiu are justified in assuming 
that the company has, in the exercise of due care, so 
regulated its trains, that passengers are warranted in 
obeying the directions of the agents and servants of 
the carriers, unless such obedience leads to known 
danger which a prudent man would not encounter. 
Georgia R. Co. v. McCurdy, 45 Ga. 288; s. c., 12 Am. 
Rep. 577; Memphis, etc. Co. v. Whitfield, 44 Miss. 
466. 8. C., 7 Am. Rep. 799; Chicago & Alton R. Co. v. 
Randolph, 53 Ill. 510; s. c., 5 Am. Rep. 60. These 
cases hold that it is not contributory negligence for 
passengers to get off of a moving train when ordered 
to do so by theconductor. Although it has long been 
settled that a prudent man might avoid his acts, even 
though under instruction: First, for fear of loss of 
life; second, loss of member; third, of great bodily 
injury, yet itis doubtful whether this doctrine ought 
to be confined within such narrow limits; and though 
there seems to be a growing tendency in the courts of 
this country to extend the rule which required the 
exercise of due care upon the part of the plaintiff, 
yet his watchfulness may be naturally lessened by his 
reliance upon the faithful observance of the employees 
and agents of the defendant, of such precautionary 
rules and regulations as would secure to passengers a 
safe transfer from one car to another. And, except in 
the presence of imminent apparent danger he is au- 
thorized to act upon such reliance. B. & O. R. Co. 
vy. Homer, 2 Maryland Ct. of App. 1883. In MclIn- 
tyre v. R. Co., 37 N. Y. 287, it was held ‘‘thatit is not 
negligence in iaw for a passenger to follow the direc- 
tion given by a servant of a railroad company, and to 
pass from one car to another while the same are in 
motion.’’ Whether, in such case, it is negligence, 
depends upon all the circumstances, and is a question 
for the jury. Negligence can not fairly be imputed to 
one riding upon the platform of a car when it is 
shown that he is riding there atthe invitation of those 
having the car in charge. Clark v. Street Railway 
Co., 86 N. Y. 185. 2. In Bowman v. Cal., ete. Co., 11 
Pac. C. L. J. 57, plaintiff was a passenger on de- 
fendant’s steamer, and, shortly before its arrival 
in port, he was instructed to go down onthe main 
deck to look after and identify his baggage, for 
which he had no check. While so engaged he 
fell down?a hatchway and received the injuries 
sued for: Held, that he was not guilty of con- 
tributory negligence in looking after his property. If 
a defendant by its own acts throws the plaintiff off his 
guard, the lack of vigilance is not imputable to him as 
negligence. In 10 Mo. App. 197, it is held that a person 
who from an impulse of fear produced by the wrongful 
act of another, acts erroneously, and in consequerce 
thereof receives an injury which he would not other- 
wise have received, will not be precluded from recov- 
ering damages on the ground of contributory negli- 
gence. If both parties are equally in fault, then the 
plaintiff should not recover. O. & M. R. Co. vy. Por- 
ter, 92 Ill. 439. Goddard v. Railway, 57 Me. 202, 
cited inthe opinion, appears to bea leading case on 
the subject of the responsibility of carriers for the 





wilful and malicious misconduct of their servants. 
The same principle was applied in the same court in 
the case of Hanson v. Railway, 62 Me. 84, in which the 
proof was of assault and battery upon a passenger by 
a brakeman, unprovoked and aggravated and not 
pertinent to his duty, and a verdict for $10,000 was 
not regarded as excessive, under the circumstances. 
See also, Sherley v. Billings, 8 Bush. 147; Pennental 
v. Kinsey, 3 Cliff. 416; Bryant v. Rich, 106 Mass. 180. 
These cases seem to havé carried the doctrine of re- 
spondeat, superior to a greaterjlength than has some- 
times been thought justifiable. A different view of the 
law has been taken in the courts of New York. In 
Isaacs v. Railroad, 47 N. Y. 122, where a female pas- 
senger upon a street car rang the bell to stop the car, 
in order that she might alight, and while she steod 
upon the platform of the car which was yet in motion, 
insisting upon it being stopped, the conductor, with 
a rough remark, seized her by the shoulder and vio- 
ently threw her to the ground, and her leg was broken 
by the fall, the liability of the company for the act 
of the conductor was denied, upon the ground that 
the act was wanton and reckless, and not in the per- 
formance of the conductor’s duty, or of any act au- 
thorized by the company. The rule laid down in the 
opinion, and sustained by the strong cases in Maine, 
as wellas others cited, is looked upon with greater 
favor than the rule laid down by the New York courts, 
which makes the carrier’s liability only that of the 
master in the ordinary relation of master and ser- 
vant. 





CONTRACT—RESTRAINT OF TRADE—IN- 
JUNCTION. 





BREWER v. LAMAR. 


Supreme Court of Georgia. 

An agreement by vendor of a patent medicine, 
“never to use or permit his nameto be used onany 
preparation which could be used for the same pur- 
poses,” as the medicine in question was used and sold 
for, isin partial restraint of trade only, and, being 
reasonable, will be enforced by equity by injunction. 

SPEER, J., delivered the opinion of the court: 

Brewer entered into the following contract with 
Lamar, Rankin & Lamar: 

‘Augusta, Ga., Dec. 8, 1880: 

For and in consideration of two hundred and 
seventy-five dollars ($275) paid to me this day by 
Lamar, Rankin & Lamar, of Macon, Georgia, 
through George Sibley, Esq., of Augusta, Geor- 
gia, I hereby surrender my entire interest, right 
and title te the preparation known as ‘Brewer’s 
Lung Restorer,’ and agree never to use or permit 
my name to be used on any preparation which 
could be used for the same purposes as ‘Brewer’s 
Lung Restorer’ is used and sold for; further 
agree to keep secret from balance of the world 
the recipe of the same. I do further agree to 
surrender my trade mark to the said Lamar, Ran- 
kin & Lamar, and recommend that the commis- 
sioners of patents, or the proper parties, transfer 
the right to the trade mark to Lamar, Rankin & 
Lamar. To sum up the whole thing in a few 
words, this agreement is intended to convey unto 
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Lamar, Rankin & Lamar, all my right, title and 
interest in ‘Brewer’s Lung Restorer,’ and to give 
them the exclusive right to claim, sell and manu- 
facture the same either under the name of ‘Brew- 
er’s Lung Restorer,’ or any other name they wish 
to give it; that I will never hereafter state or con- 
vey the idea that I still have an interest in said 
medicine. For the faithful performance of this 
contract, I hereby pledge my honor.” 

To enforce an observance of this contract and 
to enjoin the violation of its terms by Brewer, 
complainants below filed their bill against Brew- 
er, and after setting forth said agreement, and 
alleging the insolvency of defendant, charged ‘‘that 
said Brewer, in violation of his solemn agree- 
ment and covenants, and in fraud of their rights, 
and conspiring with persons to them unknown, 
under the name ot T. E. Brewer & Company, is 
making and selling a medicine—advertised and 
recommended for the cure of the identical disease 
and affections for which said Brewer’s Lung Re- 
storer is recommended — under the name of 
‘Brewer’s Sarsaparilla Syrup,’ as appears by a 
copy of an advertisement issued by said T. E. 
Brewer & Company thereunto anrexed; all of 
which is contrary to equity and good conscience,” 
ete. 

The defendant below answered said bill, and, 
by way of defense and avoidance of said contract 
avers that ‘‘the same so far as it agrees that de- 
fendant would not use or invent any preparations 
which could be recommended for the same pur- 
pose as the Lung Restorer, is void and can not be 
enforced because it is contrary to public policy 
that any such contract should have been made.”’ 

On the bill, answer and proofs submitted, the 
chancellor granted the injunction as prayed for; 
to which order and judgment plaintiff in error 
excepted. 

The main and only question pressed on the ar- 
gument before this court, and the one we are 
called upon to determine, is, whether this con- 
tract is in’general restraint of trade, and there- 
fore void. Great research and investigation has 
been bestowed upon this question by the counsel 
engaged, as is apparent from the argument and 
briefs submitted on both sides. Numerous au- 
thorities, both English and American, have been 
been produced and relied upon. But in constru- 
ing statutes of our State or provisions of the 
Oode, we invariably find the safe rule to be to fol- 
low the construction of our own courts, and be 
guided by the light of precedents, if to be had, 
found in our own reports. A contract is declared 
void under our Code when it is “in general re- 
straint of trade.’’ Code, sec. 2750. This is but 
the announcement of a principle long recognized 
in the common law. 

In the case of Holmes v. Martin, 10 Ga. 503, 
this court announced, in construing a contract in- 
volving this question: ‘‘A contract in general re- 
straint of trade is void, but if partial restraint of 
trade only, it may be supported, provided the re- 





a consideration.”’ This distinction between such 
stipulations as are in general restraint of trade 
and such as are in restraint of it only ‘“‘as to par- 
ticular places and persons or for a limited time”’ 
has long been recognized both in England and 
America; the latter, if founded on a good and 
valuable consideration, are valid; the former are 
invariably prohibited. The reason assigned for 
this difference is, that all general restraints tend 
to promote monopolies ard tend to discourage 
industries, enterprise and fair competition, which 
reason does not apply to partial restraints. This 
distinction between general restraints and partial 
restraints has been recognized by this court also 
in 30 Ga. 414; 45 Ib., 319; 58 Ib., 567. 

This question was elaborately discussed and 
many cases reviewed and cited in the leading case 
of Morse Drill & Machine Co. v. Morse, 103 Mass. 
72. In Leather Cloth Co. v. Lorsant, Law Rep. 
9 Eq. 345, the plaintiffs purchased a right of a 
certain process of manufacture, with an agree- 
ment by the vendors that they would not directly 
or indirectly carry on, nor would they, tothe best 
of their power, allow to be carried on by others 
in any part of Europe, any company or manu- 
factory having such manufacture for its object, or 
in any way interfere with the exclusive enjoyment 
of the purchasing company of the benefits agreed 
to be purchased. It was held that the restraint 
was reasonable and not greater, having regard to 
the subject matter of the contract, than it was 
necessary for the protection of the purchasers, 
and it was enforced against the vendors. 

But are the covenants of this contract in gener- 
al restraintof trade? The stipulation which, it is 
alleged, is void for that cause is in these words: 
‘IT agree never to use, or permit my name to be 
used, on any preparation which could be recom- 
mended and sold for the same purpose.’’ De- 
fendant below had already stipulated and did sell 
all his interest, with trade mark, etc.,in the ‘‘Lung 
Restorer’ to the defendants in error. Then in 
the stipulation above he agrees further ‘“‘never to 
use or permit my name tobe used, on any prepa- 


‘ration which could be recommended and sold for 


the same purpose.’’ This stipulation does not 
forbid him to manufacture and sell such prepara- 
tion as he may compound, but that he will not 
himself use his name or permit his name to be 
used on any such preparation. The only restraint 
the covenant imposes on him is that his name 
shall not appear by his consent on any such pre- 
parations. Can this stipulation be said to be in 
general restraint of trade, or is it not rathera 
partial restraint; and is it at all unreasonable? 
The absence of his name may limit the sales of 
any new preparation he may compound; the 
preparation may be wanting in the magic word, 
but for its absence he contracted and received a 
consideration therefor. He may compound and 
sell a score of other nostrums to cure the diseases 
for which the ‘‘Lung Restorer” is fitted; the only 
inhibition is, he must not put on them the cabalis- 


straint is reasonable, and the contract founded on | tic word ‘‘Brewer,” and thus violate the contract 
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into which he has entered. ‘That he has done this 

the evidence abundantly shows, when he pub- 

lished and offered upon the market ‘‘Brewer’s 

Sarsaparilla Syrup, professing to be a permanent 

cure for all diseases of the lungs and throat.” 
Judgment affirmed. 


NorTe.—A very analagous case is Bryson v. White- 
head, 1 Sim. & Stu. 74, in which the defendant, who 
had sold the plaintiff a secret in dying, and had cove- 
nanted never to use such secret, was enjoined, when 
he sought to violate his contract. The Massachusetts 
ease decided that a covenant, at no time, to aid, as- 
sist or encourage in any manner, any competition 
against the patent which the covenantor had just sold 
the covenantee, was valid. Morse, etc. Co. v. Morse, 
103 Mass. 73. So a contract not to write any dramatic 
pieces for any one but the plaintiff. Morris v. Cole- 
man, 18 Ves. 447. So an agreement in the sale of a 
periodical not to publish any similar periodical. In- 
gram Vv. Stiff, 5 Jur. (N. S.) 947. See Jarvis v. Peck, 
10 Paige, 118. A.contract in restraint of trade is pre- 
sumptively void, and the burden of showing that it is 
valid and entered into for a good consideratioh, rests 
upon the party seeking to enforce it. Ross v. Sedg- 
beer, 21 Wend. (N. Y.) 16. And whether or not the 
burden has been sustained is a question of law and 
not of fact. Kellogg v. Larken, 3 Chandler (Wis ), 
133. See 10 Cent. L. J. 16; 7 Cent. L. J. 344; 3 Cent. 
L. J. 662, 168; Roussillon v. Roussillon, 11 Cent. L. J. 
270; Cook v. Johnston, Id. 451.—[Ep. CENT. L. J.] 
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1. BoND—LIABILITY OF RAILROAD UPON BONDS 
WRONGFULLY ISSUED BY A STATE IN ITS AID— 
LIEN. : 

A railroad company, which takes and sells bonds is- 
sued by a State under an act passed ‘‘to aid the 
construction of railroads,’’ is not liable to bona 
fide purchasers thereof, although it received the 
entire proceeds, and the act was unconstitutional, 
and no lien upon its road was created by such act. 
Tompkins v. Little Rock R. Co.; Willanis v. 
Same, U.S.C. C., E. D. Ark.; 18 Fed. Rep., 344. 


2. CONSPIRACY—RIGHT OF ACTION. 
A conspiracy can not be made the subject of a civil 
action, unless something is done which, without 








the conspiracy, would give a right of action. 
Jayne v. Drorboye, 8. C. Iowa, Dec. 3, 1883; 17 
N. W. Rep., 433. 


3. CONSTITUTIONAL LAW—REPEAL BY IMPLICATION 
—RETROSPECTIVE LAwsS—Laws AFFECTING REM- 
EDY—CHANGE OF LAW—TORTS— PENALTY. 

1. If a statute gives a new remedy not repugnant to, 
or inconsistent with, the old one, the latter is not 
taken away, but parties have their election be- 
tween the two. 2. Repeals by implication are not 
favored. 3. The bringing of a suit vests in a party 
no right to a particular decision, and bis case 
must be determined on the law as it stands, not 
when the suit was brought, but when the judg- 
ment was rendered. 4. The cause must be tried 
under the rules of evidence existing at the time of 
the trial, although different from those in force 
when the suit is commenced. The constitutional 
prohibition against retroactive laws, does not 
affect these rules. 5. When a case is appealed, 
and pending the appeal the law is changed, the 
Appeilate Court must dispose of the case under 
the law in force when their decision is rendered. 
6. The rule with regard to the inhibition of the 
legislature to interfere with vested rights, means 
only such rights as spring from contracts, or from 
the principles of the common law. Rights grow- 
ing out of torts are not embraced within the rule. 
7. When a penalty is given by statute, its repeal 
destroys all right to recover such penalty for acts 
already committed, even though the suit has been 
already begun, and isin the appellate court. Etter 
vw. Mo. Pac R. Co.; G. C. & S. BR. Co. v. Lott, 
8. C. Tex., Tyler Term, 1883. 


4. CRIMINAL LAW— EVIDENCE— HOMICIDE— Com- 
MUNICATION BETWEEN HUSBAND AND WIFE— 
NeEw TRIAL—RES GESTZ—EVIDENCE OF MANNER 
OF DECEASED—SELF- DEFENSE. 

1. The exclamations of a wife upon the killing of 
her son by her husband, are not such communica- 
tions by the wife to the husband as may not be 
disclosed in evidence on his trial 2. The admis- 
sion of testimony that did not prejudice the de- 
fendant. though it be not strictly admissible, is 
not ground for reversal of the judgment. 3. The 
crime must be proved as a whole transaction, and 
no fact designedly omitted from the series consti- 
tuting the res geste; but to do this, it is not nec- 
essary to call every witness that was present. 4. It 
is rot error to exclude evidence that the manner 

, of the defendant was reckless. 5. An instruction 

-"that a man when attacked, even in his own house, 

_is bound to save himself by flight, or retreat, be- 
fore taking life, held erroneous. State v. Mid- 
dieham, S. C. Iowa, Dec. 5, 1883; 17 N. W. Rep., 
446. 


5. CRIMINAL. LAW—RAPE—OBTAINING SEXUAL CON- 

NECTION BY FRAUD. 

Where one, professing to be a physician, obtains 
possession and control of a woman’s person under 
pretense of making an examination of an alleged 
disease of the womb, and thus obtains sexual 
connection with her, he is guilty of the crime of 
repe. Pomeroy v. State, 8. C. Ind., Dec. 19, 1883. 


6. DEBTOR AND CREDITOR—DUTY TO EACH UTHER 
— CONFIDENTIAL RELATIONS — LIMITATIONS - 
FRAUD—CONCEALMENT. 

Mere concealment of a cause of action by a debtor 
from his creditor or the personal representatives 
of his creditor is not a fraud, and does not toll 
the operation of the Statute of Limitations 
upon the debt, unless concealment be coupled 
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with misrepresentation or positive fraud, or 
unless a confidential relation exists between 
the parties which makes it the duty of the debtor 
tospeak. Sankey v. McElvey,8. C. Pa., 14 W. 
N. C., 19. 


7. DEED—OPERATING AS AS A WILL — REVOCABIL- 


ITY. 

A deed which recites, as one of its express provi- 
sions, that ‘‘the grantee is to take no estate dur- 
ing the lives of the grantors,’’ is testamentary in 
its character, and, even if consideration was paid 
for it; may be revoked; no present estate subject 
to a life estate being created thereby. Leaver v. 
Gauss, 8. C. Iowa, Dec. 8, 1883, 17 N. W. Rep., 
§22. 


8. DESCENT—HEIRSHIP THROUGH ILLEGITIMATE 

PARENT. 

A common ancestor (Sabra) had two daughters, 
Eliza and Susan. Susan had two illegitimate 
daughters, Elizabeth and Suez. The property in 
question is the estate of Suez. On one side the 
claimants are the legitimate children of Eliza; on 
the other, Albert the legitimate son of Elizabetb. 
Susan and Elizabeth died in January, 1880, and 
Suez in March, 1880. Held, that Albert is entitled 
to the estate, as heirto the mother of Elizabeth 
and Suez. Magee’s Estate, S. C. Cal., 16 Rep., 
743. 


9. EQUITY—BILL TO REMOVE CLOUD ON TITLE— 

CONFLICTING TITLES. : 

A court of equity is not permitted to try and deter- 
mine mere conflicting titles between the parties 
under the pretext of removing a cloud from the 
title of one of them. Scates v. King,S.C.Ml., 
Nov. 20, 1883. 


10. Equiry — EXONERATION— MORTGAGE OF Hus- 

BAND—RIGHTS OF WIFE. 

Where a wife has joined her husband in the execu- 
tion of a mortgage on his real estate to secure a 
debt due from him, and her inchoate interest in 
the mortgaged lands has become absolute by a 
sale of the land on judgments against her husband, 
she is, upon foreclosure of the mortgage, entitled 
toan order that the two-thirds of the land, to 
which she has no claim, shall be first exhausted 
before resort shall be had to herthird. Main v. 
Ginthert, 8. C. Ind., Dec. 19, 1883. 


11. EQuiITY — MARSHALLING — PRIORITY —LIENS— 
JUDGMENT—RIGHTS OF JUDGMENT CREDITORS 
INTER SE—PURCHASER WITHOUT NOTICE. 

W owned two tracts of land called respectively 
‘*Hart’s’’? and ‘*Connery.’’ In April, 1868, J ob- 
tained a judgment against W, which was docket- 
ed in July, 1870. Subsequently to the date of J’s 
judgment, but prior to April 22nd, 1870, B and 
others obtained judgments against W, which 
were promptly docketed. On April 22nd, 1870, 
W executed atrust deed on ‘‘Hart’s’’ to secure a 
loan from G, which deed was recorded May 2nd, 
1870. Ina contest for priority between G and the 
judgment creditors, Held, 1. J’s judgment was 
alien upon all the land of W from its date, and 
being the first recovered has priority over the 
judgments of B and others as to both the tracts. 
2. J’s judgment being undocketed at the time of 
G’s deed, and G having purchased without notice 
thereof, its lien on ‘*Hart’s”’ is lost as against G, 
whose deed has priority over J’s judgment as to 
that tract. 3. The judgments of B and others be- 
ing docketed at the time of G’s deed have priority 
over the deed; but G is entitled to hold *‘Hart’s’’ 





as against these judgments until the real estate of 
W, (if any) unaliened at the date of his purchase, 
has been exhausted. Gurney v. Johnson, 8. C. 
App. Va; 7 Va. J. 748. 


12, EVIDENCE—INCOMPETENT WITNESS—WAIVER 

OF OBJECTION. 

One who cross-examines an incompetent witness e. 
g-, a drunken one, with full knowledge of the ob- 
jection which might be interposed to his giving 
testimony, but makes none, is not entitled to ask 
for a new trial on that ground. Dickinson v. Bus- 
kel, 8. C. Wis. Dec. 11. 1883. 


13. EVIDENCE— JUDICIAL NOTICE OF INCORPORA- 

TION OF CITY UNDER GENERAL Law. 

When acity is incorporated under General Incor- 
poration Acts, a court will take judicial notice of 
that fact. Potwin v. Johnson, 8. C. Ill., Nov. 
20, 1883. 

14. EVIDENCE—NEGLIGENCE—HABIT OF DECEAS- 

ED. 

In an aetion brought by an administrator against a 
railroad company for negligence in causing death 
of his intestate, the defendant can not prove that 
the deceased had a habit of jumping on moving 
trains, to show contributory negligence. Peoria, 
etc. R. Vo. v. Clayberg, S.C. Ill. Nov. 20, 18838. 


15. EVIDENCE—PAROL EVIDENCE TO EXPLAIN PaT- 

ENT AMBIGUITY. 

A blank receipt of the United States Express Com- 
pany for goods to be forwarded was changed by 
erasing the words ‘‘United States,’’ and insert- 
ing over the same the word ‘‘Adams,’’ and signed 
by the agent of the Adams Express Company, 
which company received the goods described in 
the receipt, but the clause in the receipt as to the 
limitation of the company’s liability was left un- 
changed, so that it read ‘‘the United States Ex- 
press Company are not to be held liable,’’ etc. 
Held, that the law in the absence of proof dehors 
the receipt would not determine whether such 
limitation clause related to the Adams or the 
United States Express Company, and that the true 
intent of the parties giving or receiving such re- 
ceipt must be determined from circumstan: es to 
be proved. Adams Ez. Co. v. Boskowitz, 8. C. 
Ill. Dec. 20, 1883. 

16. EVIDENCE—REPUTATION FOR EXERCISE OF DUE 

CARE. 

When a brakeman was killed while attempting to 
couple cars, no one being present or knowing 
how the accident occurred, in a suit by his per- 
sonal representative to recover damages of the 
railway company, evid of his prior habits as 
to care, prudence and sobriety is admissible as 
tending to prove that the deceased was prudent, 
cautious and sober at the time of the injury. But 
if there were witnesses who saw the transaction 
and can describe how the accident took place,such 
evidence would not be admissible. C. R. I. ¢ 
P. R. Co. v. Clark, 8. C. Ill., Nov. 20, 188%. 


17. GUARANTY—CONTINUING—CONSTRUCTION. 

A guaranty in the following words: ‘*Messrs. Mor- 
gan, Root & Co. The bearer, Mr. H. A. Bowlus, 
is visiting your city, buying a few goods in your 
line, and anything you may be abl to sell bim 
will be paid promptly as agreed on, which I here- 
with guaranty. H.A. Boyer,’’ is not a continu- 
ing. guaranty. Morgan v. Boyer, 8. C. Ohio, 16 
Rep., 760. 

18. INFANCY — AFFIRMANCE OF CONTRACT—IGNO- 

RANCE OF Law. 

Where a person of full age promises to perform a 
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contract entered into during his minority, he 
thereby ratifies the contract, although he does not 
know at the time of the promise, that by reason 
of his minority at the time ef the contract, he is 
not legally liable thereon. Anderson v. Loward, 
8. C. Ohio Com., Dec. 12, 1883. 


19, INNHOLDER—NEGLIGENCE OF GUEST. 

It is not imputable as negligence in the guest that 
he consented to be placed to sleep in a room with 
another guest with whom he did not come to the 
inn, and who was a stranger to him, by whom his 
goods were stolen. Olson v. Crossman, S. C. 
Minn., November 17, 1883, 17 N. W. Rep., 375. 


20. INNKEEPER — LIABILITY FOR LOss OF LUG- 

GAGE—'*GUEST.’’ 

An innkeeper is not liable for loss of property of a 
traveler who has left luggage in his charge, and 
is taking refreshment in a room not part of the 
inn, although adjoining thereto. Strauss v. 
County Hotel Co., Eng. H. Ct., Q. B. Div., 
Nov. 22, 1888; 32 W. R., 170. 


21. INSURANCE—FIRE—CHANGE OF TITLE TO LAND 

—MITIGATION OF DAMAGES. 

An owner of land who sells the same, reserving 
the buildings, with the right of removal before a 
certain date, after such sale, procures a renewal 
of an expired policy on said buildings, not ac- 
quainting the company of the change of title. Held, 
1. That the insured having no fraudulent inten- 
tions could recover for the loss. 2. That the fact 
that the buildings were to be removed shortly 
after the fire. was not admissible in mitigation of 
damages. Washington, etc. v. Weymouth, etc. F. 
Ins. Co., 8. J. C. Mass., 16 Rep., 753. 


22. INSURANCE—LIFE—CONSTRUCTION OF POLICY. 

Where a life insurance policy provides that the ben- 
efit shall. at the death of the insured, “be paid 
te his wite and children: ” Held, that such bene- 
fit should be paid to his wife and children equally, 
and not one-half to his wife and the other half to 
his children. Held, further, that each child 
should receive bis share of the benefit, although 
one of such children may have never lived with 
his father as a part of his father’s family, and 
may also have received a portion of bis father’s 
estate prior to his father’s death. Felix v. An- 
cient Order, etc., S. C. Kan.. December, 1883. 


23. LIBEL AND SLANDER—PRIVILEGED COMMUNICA- 

TION—CHURCH DISCIPLINE—EVIDENCE. 

1. Where the official authorities of the church, in 
the discipline of a member, act in good faith and 
without malice, within tue jurisdiction conferred 
by the laws of the church, they are not liable for 
language, oral or written, used in such discipline. 
It was competent for the appellant to prove that 
in passing the resolution, the council was not act- 
ing within its lawful authority, in that he was not 
served with previous citation, which was required 
by the rules of the church. Over v. Hildebrand, 
8. C. Ind., Dec. 13, 1883. 


24. LIBEL—QUESTION OF FACT—PARTNERSHIP—LI- 

ABILITY OF PARTNER. 

1. Whether a placard placed on a piece of furniture 
standing on the sidewalk in front of a store, with 
the words ‘‘Taken back from W, who could not 
pay for it, to be sold at a bargain,’’ is a libel upon 
W, is a question for the jury. 2. One partner in 
a firm engage‘ in dealing in furniture and drap- 
eries is not, merely because of being partner, lia- 
ble for a libel published by another partner, ora 





servant of the firm, by placing a placard on a piece 
of furniture, the property of the firm, offering it 
forsale. Woodling v. Knickerbocker, 8S. C. Minn. 
17 N. W. Rep. 387. 


25. LIMITATIONS—NEW PROMISE—ACKNOWLEDG- 
MENT OF GENERAL INDEBTEDNESS—BURDEN OF 
PROOF. 

Anacknowledgment of indebtedness will be taken 
to be an acknowledgement of the demand in suit, 
and the burden of proof lies on the defendant to 
show that such acknowledgement related, either 
in whole or in part, to another debt. Morrill v. 
Ferrier, 8. C. Col. Dec. 4, 1883; Col. Decisions. 


26. LIMITATIONS—NEW PROMISE — CONDITIONAL 

PROMISE. 

A promise to pay when able, or when the promisor 
has sold his coal land is merely a conditional 
promise. It is the duty of the plaintiff to give 
some proof of the ability of the promisor, or that 
he has sold his coal land, before he can enforce 
the new promise. ichardsen v. Bricker, 8. C. 
Col. Dee. 4, 1883. 


27. MANDAMUS—INELIGIBILITY OF OFFICER—QUO 

WARRANTO. 

A board of aldermen have no right to exclude one of 
its members on the ground of ineligibiiity, when 
such ground existed at the time of his election, 
but if they declare his seat vacant, order a new 
election and permit the person chosen thereat to 
take the seat, the proper remedy is a writ of quo 
warranto against the latter, and not mandamus 
against the board toreceive the former. Ellison 
v. Raleigh, 8. C. N. C. 16 Rep. 757. 


28. NEGLIGENCE—COMPARITIVE. 

An instruction to the jury that ‘‘if there was negli- 
gence on the part of both parties and they find 
that the negligence of the plaintifi was only slight, 
compared with that of the defendant, their ver- 
dict must be for the plaintiff,’’ is erroncous. At- 
chison, etc. R. Co. v. Morgan, S. C. Kan. Dec. 
1883. 


29. NEGLIGENCE—CONTRIBUTORY NEGLIGENCE— 
PLACING COTTON NEAR RAILROAD TRACK—FIRE. 
One who places cotton on his own land in close 

proximity to a railroad track may be guilty of 
contributory negligence and thus afford a bar to a 
recovery for a loss by fire, caused by the defend- 
ant’s locomotives. Allibone v. T.& BP. R. Co., 
S. C. Texas, Tyler Term, 1883. 


30. PARENT AND CHILD—RIGHTS OF MOTHER—IN- 

JURY TO CHILD—DAMAGES. 

In an action by a widowed mother against a county 
for injuries incurred by her son while riding ona 
defective highway, she may recover (1) the value 
of his services, provided he was living with her 
and supported by her, (2) for the care and labor 
of nursing him, and the medicines and medical at- 
tendance furnished him, but not for the pain and 
suffering of the son, or of her own anxiety on his 
account. County Commissioners v. Hamilton, 
Md. Ct. App., Reporter’s Advance Sheets. 


31. PUBLIC OFFICERS—RIGHT TO COMPENSATION 

DURING EXCLUSION’ 

An official who is unlawfully excluded from an of- 
fice to which he was elected, has no claim for com- 
pensation during the time of such exclusion. Such 
claim must be based upon actual performance of 
the duties. Jayne v. Drorbaugh, 8. C. Iowa, Dec. 
8, 1883, 17 N. W. Rep. 433. 
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82. REMOVAL OF CAUSES — ‘‘CIVIL ACTION’’ — 
CONDEMNATION OF PRIVATE PROPERTY —CITI- 
ZENS OF DIFFERENT STATES—TENANTS IN COM- 
MON. 

1. A judicial proceeding to appropriate private 
property to the use of a railway corporation is 
subject to the usual incidents of a civil action or 
suit, including the liability to removal into the 
circuit court. 2. In an action against two or 
more persons to appropriate property held by 
them as tenants in common to the use of a rail- 
way corporation, there is a separable controversy 
between such corporation and each of said ten- 
ants, which can be fully determined as between 
them, and if either of such tenants is a citizen of 
a different Stute from such corporation he may 
remove the whole case into the circuit court under 
the second clause of section 2 of the act of 1875. 
N. P. T. Co. v. Lowenburg, U. 8. C. C., D. Oreg., 
18 Fed. Rep., 339. 


83. STATUTE OF FRAUDS—CONTRACT TO BE PER- 

FORMED WITHIN ONE YEAR. 

An offer in this language: If I buy this mill, ‘‘I 
will employ you t» take charge of it for a year, 
and will pay you $1,000 a year,’’ was accepted 
and a few days afterwards the plaintiff was noti- 
fied of such purchase. He thereupon entered the 
service of the defendant, but was soon discharged. 
Held, that the contract was not within the Statute 
of Frauds, as being for services not to be com- 
pleted within a year. Cole v. Singerly, Md. Ct. 
App., Reporters’ Advance Sheets. 


34. STATUTE OF FRAUDS — PROMISE TO EXTEND 

TIME FOR REDEMPTION. 

A parol promise made by a purchaser at a sheriff’s 
sale tothe owner to extend the time for redemp- 
tion, is binding, although the promissor paid 

. Dothing, if the »wner was ready to redeem within 
a reasonable time. Sector v. Shirk, S.C. Ind., 
Dec. 13. 1883. 


85. STATUTORY CONSTRUCTION — WHEN IT TAKES 

EFFECT—FRACTIONS OF A Day. 

When a law is enacted to take effect ‘‘from and af- 
ter its passage,’’ its operation begins from the 
commencement of the day of passage, but if such 
operation would be retrospective, the court will 
regard fractions of a day, to learn the exact mo- 
ment at which the law was passed. Arrowsmith 
v. Hamering, 8. C. Ohio, Dec. 12, 1883. 


36. SUBROGATION—INVALID SHERIFF’s SALE—PUR- 
CHASER’S RIGHT TO ASSIGNMENT OF JUDGMENT. 
A purchaser at sheriff’s sale who buys in good faith 

and pays money which goes to the discharge of a 
judgment lien on the defendant’s land, is entitled, 
if the sale is held invalid, to be subrogated to the 
lien of the judgment creditor on the land and to 
have the same enforced by the sale of the land. 
Short v. Sears, 8. C. Ind., Dec. 19, 1883. 


87. TROVER—INNOCENT PURCHASER FROM LEGATEE 

—WILL AFTERWARDS SET ASIDE. 

One who innocently purchases personal property 
from one who received the same under a will 
which was allowed, does not become liable in tro- 
ver to the next of kin when such will is set aside. 
Thompson v. Samson, S.C. Cal., Novy. 21, 1883; 12 
Pac. C. L. J., 333. 


88. USURY—INTEREST UPON INTEREST — COMMIS- 

SIONS. 

1. A renewal note was given for the amount of the 
former note and the interest accrued thereon. 
The new note was payable with interest. The 
mere fact that the new note bore interest upon the 





old interest, does not make it usurious. 2. When 
a rate of ten per cent. is allowed by law, a loan at 
nine per cent. for three years, with three per cent. 
commissions, is not usurious. Evenif the com- 
mission is but a cover for usury, itis but one per 
cent. per year, which would make only ten per 
cent. in all, which is allowable. McGovern v. Ins. 
Co., S.C. Ill., Nov. 20, 1883; Reporter’s Head 
Notes. 


39. UsURY—NATIONAL BANKING INTEREST—“RATE 

FIXED.’’ 

Under sec. 5197 of U. S. Rev. Stat., which enacts 
that a national bank, may charge the rate allowed 
by the laws of the State where ,located and when 
no‘rate is “‘fixed’’ not.more than seven per centum, 
a bank, located in a State which’allows parties to 
contract for “any rate of interest,’’ may do the 
same in making itsloans. Hinds v. Marnedigo, 8. 
C. Cal.; 3 Bank. L. J., 187. 


40. WAREHOUSEMAN—NOTICE TO OWNER—CUSTOM. 
Where it is the custom of a railroad company to give 
notice of the arrival of goods of those who are not 
regular shippers, at its depot, it is liable to one to 
whom no notice is given, for the value.of goods 
destroyed by fire without its fault. Railroad Co. 
v. Ames, 8. C. Neb., Nov. 18, 1883; 17 N.W. Rep., 
351. 
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QUERIES AND ANSWERS. 





4. A and B are joint tenants in fee simple of a par- 
cel of land. They join in a conveyance to C, and, 
as consideration, take C’s promissory note to them 
jointly. A dies, and B, by suit, recovers the note in 
full. Can A’s executor recover of B, at common law, 
half of the amount so recovered by him? If not, can 
hein equity? Let him who answers igive reasons 
rather than authorities merely. B. 





5. Sec. 16 of article 3 of the Constitution of Iowa 
provides, among other things: ‘‘Any bill submitted 
to the Governor for his approval during the last three 
days of the session of the General Assembly, shall be 
deposited by him in {the office of the Secretary of 
State within thirty days after the adjournment, with 
his approval, if approved by him, an@ with his ob- 
jections if he disapproves thereof.’’ A bill passed 
both houses of the Nineteenth General Assembly, and 
was submitted to the Governor on the 17th day of 
March; »n the same day the legislature adjourned. On 
the 15th day of April, within thirty days after the ad- 
journm:2nt, the bill was deposited in the office of the 
Secretary of State; the act was not [approved by the 
Governor, and no objections to the bill were filed in 
the office of the Secretary of State. Did this bill be- 
come a law? a*s 








RECENT LEGAL LITERATURE. 


FEDERAL DECISIONS. 
mined in the Supreme, Circuit and District 
Courts of the United States; comprising the 
opinions of those courts from the time of, their 
organization to the present date, together with 
extracts from the opinions of the Court’ of 
Claims and the Attorneys-General, and the 
opinions of general importance of the territo- 
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rial courts. Arranged by William G. Myer. 

Vol. I. St. Louis, 1883: Gilbert Book Co. 

That the plan of the remarkable publication, the 
first instalment of which is before us, was con- 
ceived by one possessing talent of no mean order, 
is a fact which stands out so boldly, that not even 
the most obstinate opponent of progressive ideas 
in law-book publishing can denyit. In from 
twenty to twenty-five volumes, are to be gathered 
all the decisions of every Federal court, from the 
district court to the Supreme tribunal, in the 
shape in which they are the most serviceable to 
the practitioner. By the method adopted, he will 
not only have ail the reports which he ever can 
need, but in addition, an element of no small 
value, a series of text-books written by the ablest 
hands. Every case in the reports was first ar- 
ranged under its appropriate title. These were 
distributed among various assistants, among them 
able law writers. Such as embodied nothing 
more than the point decided, and those merely 
following a prior decision, are reduced to a di- 
gested form, the remainder of the decisions being 
rejected as wasting unnecesary space and be- 
ing of no service. These are placed at the foot of 
the series of cases upon the given subject, as 
notes. All cases selected in full and in digested 
form, are then referred to an expert, and he 
Lasses upon the efficiency of the sub-editor’s 
work. He corrects the errors, replaces cases di- 
gested, if necessary, or reduces cases in full toa 
digested form. He certifies the results of his su- 
pervision, and we thus have the guaranty of able 
critics for the efficiency of the work. When a 
case involves two or more points, and it is to be 
published in full, so much of the caseis preserved 
in full as relates te the topic under consideration, 
the other points being reduced to a digest, and 
left therein, but these points may or may not 
afterwards appear in full, under their appropriate 
titles,and,when they do so appear, the other points 
are subjected to thesametreatment. Thus a case 
may be seen in full three or four times. If there 
is not sufficient in these minor points to warrant 
printing in full, the digested point appears in the 
notes at the preper place. Cases entirely reduced 
to a digest are known as star cases. Such cases 
are those which are unimportant, and generally 
appear to be decided without argument. At the 
beginning of each subject or sub-division of a 
large subject, a summary of the points decided 
therein is given with references, and at the con- 
clusion, the notes appear at length. There are 
abundant cross-references, and thus all diffieulty 
in investigation is avoided. The subjects are ar- 
ranged after the method of a digest, of the best 
quality, and, consequently, any title may be ex- 
amined,and almost all the law there is upon the sub- 
ject obtained. All obselete subjects, e. g. embargo 
and slavery are recognized in a digested form only. 
Cases which turn upon questions of fact, which 
can determine nothing else, e. g., the majority of 
admiralty and patent cases, are subjected to the 
same ordeal, if, indeed, they are allowed any 





space. Such a thing as duplicating is not per- 
mitted. The ‘‘fat’’ of the Federal reports is cast 
away, and all that can, from the most conservative 
standpoint, be of service to the practitioner is 
preserved in the most convenient form. There is 
one feature which is especially worthy of com- 
mendation. Every paragraph of every case is 
numbered to the end of the particular subject in 
hand, and at the beginning of each paragraph are 
what are called catch words, which indicates the 
doctrine laid down therein, and often contains 
the whole point. When the series are to be 
used as reports, all that is required isa refer- 
ence to the table of cases, and the cases 
desired easily discovered. This table of cases 
is a perfect model, there being a great many 
sub-divisions, containing the names of all ves- 
sels, banks, ete. Thus, if one desires to find 
a case in which a bank figures as one of the par- 
ties, he may refer to the special list of banks. 
Every feature of the publication indicates a 
strong contrast between it and the original re- 
ports in this, that every means is adopted for fa- 
cilitating the investigations of the practitioner; 
the reporters, on the other hand, seem to have an 
instinctive desire to place the materials for which 
heis searching as far beyond his reach as possi- 
ble. The matter of expense is by no means a 
smallitem. For $200 the same matter which is 
embodied in books costing from $1,000 to $1,500, 
is obtained, with this advantage, that in this form 
a series of text-books is furnished. The work is 
being compiled by W. G. Myer, Esq., who has 
made quite a reputation by his digests and in- 
dexes. He has demonstrated by his first volume 
that a work involving the tact required by this, 
could have fallen into the hands of no one more 
competent. This volume is printed in large, bold 
type, ard is bound in the best manner. No pub- 
lication will receive a more hearty welcome in 
our sanctum than this one, and we await with im- 
patience the completion of this great undertak- 


ing. 








NOTES 


—John William Wallace, reporter of the 
United States Supreme Court, from 1864 to 1875, 
isdead. He was the author of many valuable 
works, which will keep himin the memory of 
those whom he has left behind him, for many a 
day. He was the president of the Pennsylvania 
Historical Society up to the time of his death, and 
had reached the ripe age of sixty-eight years. 


——Judge—Now, sir, do you understand the 
nature of an oath?’? Witness—‘Well, my lord, 
I think I ought to, as I have been twice convicted 
ot perjury.” 
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